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Charles A, Homer, Esq. (ISB No. 1630)
DeAnne Casperson, Esq, (ISB No. 6698)
HOLDEN KIDWELL HAHN & CRAPO, P.L.L.C.
P.O. Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208)523-0620
Facsimile: (208) 523-9518
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

Case No. CV-08-7912

STEEL FARMS, INC.,
Plaintiff,
v.

CROFT & REED, INC.,

AFFIDA VIT OF DEANNE
CASPERSON IN SUPPORT OF
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

Defendant.

STATE OF IDAHO
County of Bonneville

)
) ss.
)

DEANNE CASPERSON, being first duly sworn on oath deposes and states as
follows:
1.

I am an attorney with the firm of Holden, Kidwell, Hahn & Crapo, P.L.L.c., and
an attorney of record on behalf of Plaintiff Steel Farms, Inc. ("Steel Farms"). I
submit this Affidavit based upon my own personal knowledge unless otherwise
stated, and in support of Plaintiffs Motion for Summary Judgment

1 - AFFIDAVIT OF DEANNE CASPERSON IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT

2.

On July 27, 2009, I took the deposition of Richard K. Hale, Defendant Croft &
Reed, Inc. 's accountant. A true and correct copy of such deposition on July 27,
2009, is attached hereto as Exhibit A.

3.

On December 1,2009, Mr. Hale's deposition was continued pursuant to the
Court's order dated September 30, 2009. A true and correct copy of his additional
deposition testimony is attached hereto as Exhibit B.

4.

Through discovery, Croft & Reed, Inc., produced to Plaintiff Steel Farms, Inc., a
copy of Croft & Reed, Inc.' s bylaws executed in 196 L A true and correct copy of
Croft & Reed, Inc. 's discovery response and produced bylaws are attached hereto
as Exhibit C.

S.

On April 3, 2009, I took the deposition of Virginia Mathews. A true and correct
copy of the relevant portions of her deposition are attached hereto as Exhibit D.

6.

On March 31, 2009, I took the deposition of Richard Reed. A true and correct
copy of the relevant portions of his deposition are attached hereto as Exhibit E.
Dated this -Sctay of January, 2010.

DeAnne Casperson

2-AFFIDAVITOF DEANNE CASPERSON IN SUPPORT OF PLAINTIFF'S MOTIONFO RSUMMARY
JUDGMENT
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SUBSCRIBED AND SWORN to before me this

day of January, 2010.

Notary Publ c for the State ofIdaho
Residing at:
I) ~ rd4
.
My commission expires:
() 7 ,!,J....-D I cLO l.r

7

3 - AFFIDA VIT OF DEANNE CASPERSON IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT
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CERTIFICATE OF SERVICE
I hereby certifY that I served a copy ofthe following described pleading or
document on the attorneys listed below by hand delivering, by mailing or by facsimile,
with the correct postage thereon, a true and correct copy thereof.

DOCUMENT SERVED: AFFIDA VIT OF DEANNE CASPERSON IN SUPPORT
OF PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT
ATTORNEYS SERVED:

(vr

Michael Do Gaffney
Nathan Olsen
BEARD, ST. CLAIR, GAFFNEY, P.A
2105 Coronado Street
Idaho Falls, ID 83404-7495

Dated:

(

(
(

) First Class Mail
Hand Delivery
) Facsimile
) Overnight Mail

\ { <{ ,iavlV

DeAnne Casperson, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO,
P.LL.C.

GIWPDATA\CAH\14QI9\Pleadings\20091223 MSJ, DC AFF wpd

4-AFFIDAVITOFDEANNECASPERSONINSUPPORTOFPLAINTIFF'SMOTIONFORSUMMARY
JUDGMENT
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Transcript of the Testimony of Richard K. Hale
Date: July 27, 2009
Volume: I
Case:

STEEL FARMS, INC. v. CRO

Printed On: December 23, 2009

T&T Reporting
Phone :208.529.5291
Fax :208.529.5496
Email:tntreport@ida.net
Internet: TandTReport@ida.net
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

STEEL FARlvlS,

IN AND FOR THE COUNTY OF BONNEVILLE

INC. ,
Plaintiff,

vs.

)
)
)
)
)

Case No.
CV-2008-7912

)
)

CROFT

&

REED,

INC. ,

)
)

Defendant.
CROFT

&

REED,

INC. ,

)
)
)

Counterclaimant,

)

vs.

)

)
)
)

STEEL

, INC. ,
Counterdefendant.

)
)
)

DEPOSITION OF RICHARD K. HALE, CPA
Monday, July 27, 2009, 11:00 a.m.
Idaho Falls, Idaho

Sa

ra D. Terrill,

RPR, CSR

412
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Page 2
DEPOSITlON OF RICHARD K HALE, CPA
BE IT REMEMBERED that the deposition of
Richard K Hale, CPA was taken by the attorney for the
plaintiffat the office of Holden, Kidwell, Hahn &
Crapo, PLLC, located at 1000 Riverwalk Drive, Suite
200, Idaho Falls, Idaho, before Sandra D. Terrill,
Court Reporter and Notary Public, in and for the State
of Idaho, on Monday, July 27, 2009, commencing at (he
hour of 1100 am, in (he above-entitled matter.

1
(The deposition proceeded at
2 11 :00 a,111. as follows:)

3
4

RlCHARD K. HALE, CPA,

5 produced as a witness at the instance of the

6 plaintiff, having been first duly sworn, was
7 examined and testified as follows:

APPEARANCES
For the Plaintiff
HOLDEN, KIDWELL, HAHN & CRAPO, PLLC
BY DEANNE CASPERSON
AND AMANDA E ULRJCH
1000 Riverwalk Drive. Suite 200
Post Office Box 50130
Tdaho Falls, Idaho 83405-0130
(208) 523-0620

8
9
MS. CASPERSON: Let the record reflect this
lOis the time and place agreed upon for the
11 deposition of Richard Hale.
12
EXAMINATION
13
14 BY MS. CASPERSON:
15
Q. Would you please state your full name
16 for the record.
17
A, Richard Kent Hale.
18
Q. Mr. Hale, have you ever had your
19 deposition taken before?
20
A. Yes.
21
Q. I'm sure your attorney has probably
22 gone over some of those ground rules and, of
23 course, that you've had your deposition taken
24 before you're a little bit familiar with this
25 process. I'd like to just go over a couple of

For the Defendant
BEARD, ST CLAIR, GAFFNEY, MCNAMARA, CALDER
BY MICHAEL D GAFFNEY
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
(208) 523-5171
For the Witness:
NALDER LA W OFFICE
BY G. LANCE NALDER
591 Pmk Avenue, Suite 201
Idaho Falls, Idaho 83402

(208) 542-0525
A 150 Present
"Virginia N!athews
Ke\in Steel
Doug Steel

Page 5

3

1 things which are really rules for both of us in
2 order to make a good transcript as we go through
3 this process,
4
The first of which is, of course, that
5 we need to not speak over the top of one another.
6 So if you'll allow me to get a question out on the
EXHIBITS
7 table, I'll allow you to answer, and then we can go
No.
Page
8 forward,
1. Lease ..................................... 11
9
The second thing is if I ask a
2. Loan Calculator. .......................... 44
3. Third Amended Notice of Deposition Duces. 54 10 question that doesn't make sense, and I guarantee
11 there will be probably several poor questions
Tecum
12 through this process, just ask me to rephrase it,
13 and I'll be glad to do so, Otherwise I'm going to
14 assume that you understood the question and that
15 you're able to answer it.
16
If you need a break at any time, just
1 7 let me know. The only thing that I would ask is
18 that if there is a question on the table, answer
19 that first. I don't think this will be a terribly
20 lengthy deposition, but if you do need a break at
21 any time, just let me know.
22
Is there any reason why you can't
23 testify truthfully today?
24
A. No.
25
Q. Are you feeling well?

EXAMINATION
RICI-IARD K. HALE, CPA
Page
BY MS. CASPERSON.............................. 4

413
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(Pages

2 to

5)

Page 8
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1

A. Yes.

2
Q. Okay. Great. Can you tell me what
3 your address is?
4
A. My home address or my professional
5 address?
6
Q. Your home address.
7
A. 210 Tollgate Place, Idaho Falls,
8 Idaho.
9
Q. And how long have you lived there?
l O A . Four and a half years.
11
Q. And did you live in Idaho Falls prior
12 to that?
13
A. Yes.
14
Q. Can you tell me what your educational
15 background is?
1E
A I graduated in accounting from Brigham
1 7 Young University a long time ago. In 1977 I
18 graduated from BYU.
19
Q. And did you get any licensure beyond
20 your graduation?
21
A I was certified as a certified public
22 accountant, got my license in -- in fact, I wrote
23 it down because I thought you might ask me that. I
24 actually received the license in March of 1980.
25
Q. Have you been working as a CPA since

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

..

you do for them?
A. Preparation of their individual income
tax returns and, again, occasionally tax
consulting.
Q. During the time that you have done
work for Croft & Reed, who did you generally work
directly with?
A. Richard Reed.
Q. And after Mr. Reed passed away, was
there anyone in particular that you worked with?
A. Well, with Venna. She survived him.
but she received a great deal of great assistance
from her daughter, Virginia.
Q. And when you say great assistance,
what do you mean by that?
A. Whenever Venna would come in to see me
either for the corporation or for their individual,
usually -- I think I could almost say Virginia
accompanied her and helped her with her numbers and
finances and things like that.
Q. And was that true for her individually
and for Croft & Reed?
A. Yes.
Q. Do you recall if any of the other
children were involved at all in Croft & Reed's

..

.... ----

---~-------~-.~-.-.-----~-+--- -~--.----.------~.~ ---~.~.----.---
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1 then?
2
A. Yes.
3
Q. And where is your current employment?
4
A I'm one of the owners of Rudd and
5 Company, PLLC.
6
Q. Is that here in Idaho Falls?
7
A. tres.
8
Q. And how long have you been one of the
9 owners?
l O A We formed that entity in 1984. So
11 almost 25 years. Prior to that I was a sole
12 proprietor.
13
Q. During the time that you've been at
14 Rudd and Company, have you had a client by the name
15 of Croft & Reed Inc.?
16
A. Yes.
17
Q. And, just generally, what type of work
18 did you do for Croft & Reed over the years?
19
A. For Croft & Reed, Inc., over the years
20 prepared annual income tax returns and on occasion
21 tax consulting.
22
Q. Did you also do work for Richard Reed
23 and Venna Reed?
24
A. Yes.
25
Q. And what, generally, kind of work did

414

Page 9
1 business?
2
MR. NALDER: She's just asking for your

3 knowledge. We don't want you to speculate. If .
4 know, that's great.
S
THE WITNESS: I'm trying to recall. I
6 really don't believe so. I think principally it
7 was Velma and Virginia.
8
Q. BY MS. CASPERSON: Prior to Richard's
9 passing did you have any kind of conversation with
10 any of his children regarding Croft & Reed's
11 business?
12
MR. NALDER: At this point I need to point
13 out that there is an accountant-client privilege
14 that relates to communications under IRE 515. It's
15 a privilege that belongs to Croft & Reed, Inc., and
16 its principals and Richard and Venna and their
1 7 successors, and so I'm going to interpose that
18 objection and assert that privilege.
19
But what I'm really doing is asserting
20 that I'm deferring that to Croft & Reed, Inc.,
21 Richard and Velma or their personal
22 representatives, because I don't want to place
23 Mr. Hale in a position of making inappropriate
24 disclosures of something that might be protected by
25 the attorney-client privilege.

3 (Pages 6 to 9)
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1

3
4

S
,

6
7
8

9
1 (I
11
12
13
14
15
16
17
18
19

20
21
22
23
4
25

1
A. I'm not sure I can answer it yes or
2 no.
3
Q. Explain to me \vhy you can't answer it
4 yes or no.
S
A. Well, let me explain it this way. I
6 have seen this document, but I've never seen a
7 signed version of it.
8
Q. When was the first time that you saw
9 this document unsigned?
10
A. I don't recall exactly the day, but
11 I'm assuming that it would have been early in 2004 ..
12
Q. And who provided you a copy of that
13 document?
14
A. I don't recall.
15
Q. \Vere you invo lved in its drafting?
16
A. Was I involved in its drafting? Would
1 7 you explain that to me.
18
Q, Were you involved at all in the
19 preparation of that document?
20
A. No.
21
Q. Were you involved with the person who
22 prepared that?
23
A. No.
24
Q. Do you know who prepared that
2 S document?

MR. GAFFNEY: You mean accountant-client
privilege.
MR. NALDER: I'm sorry. Accountant-client
privilege.
Iv1R. GAFFNEY: And I would join. At every
juncture we'll be asserting privilege in this
deposition.
So J think that was a yes or no
question, so I would ask the witness to confine his
ansy"'er to a yes or no, please. If you can remember
the question.
THE WITNESS: Would you repeat the
question, please,
Q, BY MS. CASPERSON: I'm not asking
for what those discussions were, but I'm asking you
prior to Dick or Richard's passing whether you had
consulted with any of his children with regard to
Croft & Reed's business?
MR. NALDER: That's either yes or no.
THE \VITNESS: No.
Q. BY MS. CASPERSON: Did anyone from
Croft & Reed ever discuss this pending litigation
with you prior to you receiving or being served
with a subpoena?
MR. GAFFNEY: Again, that's a yes or no

Page 13

11

1 question.
THE WITNESS: Would you please repeat the
3 question.
4
Q. BY MS. CASPERSON: Prior to you being
5 initially served with the subpoena in this matter
6 for your deposition, had you ever been contacted by
7 anyone [rom Croft & Reed to discuss any knowledge
8 that you might have regarding this litigation?
9
A No.
10
(Exhibit *-001 marked.)
11
Q. BY MS. CASPERSON: Mr. Hale, let me
12 hand you what's been previously marked as Exhibit
13 *-001 in this matter. Can you identify this
14 document for me?

15

MR, NALDER: Are you asking has he seen it

16 before or is he familiar with it?
17
Q. BY MS. CASPERSON: LeI. me ask you:
18 Have you seen it before?
19
MR. NALDER: Look at all of it. Don't just

20 assume that what you received is a complete
21 document..
22
THE WITNESS: Is that a yes or a no
23 question?
24
Q. BY MS. CASPERSON: Yes. Have you
25 it before?

1
A. It's my understanding that Greg Ehardt
2 prepared it.

3
Q. Did you provide input to Mr. Ehardt
4 with regard to that document?
5
MR. NALDER: Again. That's a yes or no
6 question.
7
THE WITNESS: Yes.
8
Q. BY MS. CASPERSON: Did you have an
9 opportunity to review this document before it was
10 signed?
11
A. Yes.
12
Q. Did you have an opportunity to go over
13 the terms of this document with Richard and Venn a
14 Reed before they signed it?
15
MR. NALDER: I'm going to instruct you to
16 defer to Mr. Gaffney as far as the privilege as it
1 7 relates to that question.
18
MR. GAFFNEY: That's privileged. Don't
19 answer.
20
Q. BY MS. CASPERSON: I'm not asking
21 any of the content of that conversation. I'm just
22 asking whether you had an opportunity to meet
23 them to review the contents of that document with
24 them before they signed it?
2S
MR. GAFFNEY: And I think the fact of the

I~ 15

4

(Pages

10 to 13)
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11
1 meeting -- anything is really privileged, so l'm

2
3
4
5
6
7
8
9
10
11
12
13
14

15
16
17
18
19
20
1.

5

not going to go down that slippery slope. I assert
privilege.
MS. CASPERSON: I guess the only thing I
would assert is that that has already been admitted
by your client in the litigation. We've already
had discussions over Venna's journal, that he was
there and reviewed that document. I think any
privilege that would have existed \vith regard to
that meeting or the fact that that meeting occurred
has clearly been waived.
I\1R. GAFFNEY: Well, I understand your
pos ition. I'm not going to argue. All I'm saying
is I'm asserting privilege and instructing the
witness not to answer.
Q. BY MS. CASPERSON: You said that you
had provided Mr. Ehardt some input with regard to
that document. Do you recall that?
A. Yes.
Q. What were your discussions with
Mr. Ehardt regarding that document?
MR. GAFFNEY: Objection, privilege. Don't
answer.
MS. CASPERSON: How is that commun'
\vith the opposing party's counsel privileged?

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

accountant-client privilege.
THE WITNESS: I'll have to assume the
accountant-client privilege unless there's no
objection from Mr. Gaffney.
MR. GAFFNEY: And we're going to raise the
privilege.
Q. BY MS. CASPERSON: Once again, I'm not
asking you for what those communications were. I'm
just asking you how you even became aware that
Mr. Ehardt was involved?
MR. NALDER: CounseL I'm not trying to be
difficult, but the thing that's troublesome about
it is by the very fact that he answers, he may, in
fact, effectively divulge a communication, and
that's my concern as his attorney. I don't \vant
him placed in the position of subjecting himself to
liability for making an inappropriate disclosure.
So, once again, we're deferring to Mr. Gaffney and
his client in asserting any privilege.
MS. CASPERSON: Sure. I understand. Well.
let me ask Mr. Gaffney then, are you intending to
direct Mr. Hale to not answer any questions with
regard to any communications he had with Mr. Ehardt
regarding the 2004 lease and option?
MR. GAFFNEY: Yes.

15

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
5

1
MR. GAFFNEY: Well, \ve haven't first
2
established it was opposing party's counsel. And
3
if in fact, there 'were accounting issues discussed
''''ith opposing party's counsel, that would have been 4
5
a violation of privilege.
6
Q. BY MS. CASPERSON: Was Mr. Ehardt
7
counsel for Croft & Reed as far as you're aware?
8
A. My recollection is that Greg Ehardt
9
prepared this agreement. And my recollection is
that Richard Reed did not have an attorney involve 10
11
in that process. That's my recollection.
12
Q. SO who was it, your understanding,
13
thatMr. Ehardt was representing?
14
A. I would assume that he was
15
representing Steels.
Q. Steel Farms, Inc.?
16
A. Whatever entity that is. I assumed
17
18
so, yes.
19
Q. How did you even come to find out that
Mr. Ehardt was involved with this lease and option 20
21
to purchase?
MR. NALDER: And before you answer that,
22
I'm going have to caution you, again, about any
I 23
communications that may have led you to contact
24
Mr. Ehardt if they're protected by the
25

416
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MS. CASPERSON: And you're doing so on th
basis of the accountant-client privilege?
MR. GAFFNEY: Correct. Because to the
extent that those conversations may have either
consciously or unconsciously disclosed privileged
information, that could have been a violation of
privilege.
MS. CASPERSON: WelL I'm a little
confused, Mr. Gaffney.
MR. GAFFNEY: There's no evidence in the
record any\vhere, nor will there ever be evidence in
the record absent his testimony, that there was any
waiver of any accountant-client privilege in any
discussions that Mr. Hale may have had with any
third parties. That's the basis for the privilege.
MS. CASPERSON: How is this any different
if we're opposing counsel in a case and the two of
us consult with regard to a matter? You certainly
wouldn't be asserting that those communications as
between the two of us would be protected by an
attorney-client privilege.
MR. GAFFNEY: I understand that. But it's
unlikely that I would disclose to you my
communications with my clients. I don't know if
Mr. Hale has done the same thing vis-a-vis
5

(Pages

14 to 17)

20

18

1
2
3
4
5
6
8
1 I]

11

12
13
14

15
16
1

18
9
2 I]
21
2

23
24
25

Mr. Ehardt. And that's my concern. That's the
basis for the privilege.
MS. CASPERSON: But ifhe has disclosed
those matters -- I mean, it puts me in a position
vvhere I can't find out what was disclosed, and yet
it's a third pariy outside of the client.
MR. GAFFNEY: I'm going to try to be real
clear on this.
First, it's not my concern what
position privilege puts you in. So I don't want to
be going through that over and over and over today.
Second, the basis for the privilege is
pretty simple. As an accountant he's bound by
certain rules of privilege. If he has disclosed
those to a third party, particularly an attorney
for opposing -- for the opposing side, there may
have been a disclosure of privileged information
which is a violation. But I'm not going to let him
get into that at this point because that
information is and will remain privileged.
I don't know how else to frame an
ot1jection.
MS. CASPERSON: Let me raise one other
issue. When we were at our prior hearing on that
motion to compel, I raised the issue that you were

1
2
3
4
5
6
7
8
9
10
11

12
13
14

15
16
17
18
19
20
21
22
23
24
25

19

1
2
3
4
5
6
7
8
9
1 I]
11
12
13
14
15
16
17
18
19
2 I]
21
22
23
24
25

objecting to any conversations that Mr. Hale may
have had with both Mr. Steel and Mr. Ehardt. And
Judge Tingey said, well, I'm sure that's not the
argument they're making. Is it your position here
today that you're going to object to him testifying
with regard to any conversations that he had with
both 1"1r. Ehardt and Mr. Steel?
MR. GAFFNEY: Well, that depends on the
context. You're asking questions relating to
information that Mr. Hale mayor may not have
disclosed to Mr. Ehardt related to formulation of
this lease. And to the extent that there may have
been privileged information -- for example, tax
strategy, something of that nature, that's
privileged. It should not have been disclosed.
MS. CASPERSON: What I specifically asked
him for was what input he provided to Mr. Ehardt
that went into the drafting of this.
MR. GAFFNEY: That goes exactly back to
what he consulted with the client about. Where
else would he have gotten that information?
MS. CASPERSON: How is the drafting of a
lease supposed to take place without the release of
that information?
MR. GAFFNEY: I don't know. I wasn't

there.
MS. CASPERSON: I'm not asking for his
conversations that he had with your client that he
may have given to Mr. Ehardt. All I'm asking is
\vhat input he provided that went into the drafting
of this lease.
MR. GAFFNEY: Mr. Hale, can you ans\ver
question without disclosing conversations you had
with either of the Reeds? Do you understand my
concern?
MR. NALDER: I understand the concern. And
I have a concern. I don't see hm\' he can ans\ver
that question of you without potentially violating
the accountant-client privilege. So if you're
waiving that privilege so he can answer your
question, that's something different. But I'm
just trying to keep him, Mr. Hale, from being
caught in the middle of a potential ethical
violation today. And I don't think that I can let
him ans\ver that question \\ithout having him assert
the accountant-client privilege.
MS. CASPERSON: So are ~you not ans\vering
that question?
MR. NALDER: We're not.
MS. CASPERSON: Let me make this clear for
Page 21

1
2
3
4
5
6
7

8
9
10
11
12
13
14

15
16
17
18
19
20
21
22
23
24
25

417

the record, Mr. Gaffney. It's my understanding
then that you will object to any question with
regard to Mr. Hale's conversations with Mr. Ehardt
regarding the 2004 lease and option: is that
correct?
MR. GAFFNEY: Again, it depends on the
context. If you ask Mr. Hale what Mr. Ehardt said
to him, ] have no problem with that. It's the
one-way street from Mr. Hale to Mr. Ehardt that I
have problems with.
MS. CASPERSON: Well, but you say that it's
topic based, but you're telling me that you're
going to object to anything with regard to anything
that Mr. Hale said to Mr. Ehardt; is that correct?
MR. GAFFNEY: Yeah. I think I made that
pretty clear.
Q. BY MS. CASPERSON: Tell me what you
can recall with regard to your conversations with
Mr. Ehardt and what he told you?
A. I don't understand your question.
Q. Let me ask you again. You said that
you -- well, you actually didn't say you had
conversations with Mr. Ehardt. I'm going to assume
that you've had conversations with Mr. Ehardt. Can
you recall any of the information that Mr. Ehardt

6 (Pages 18 to 21)

Page 24

Page 22

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20

23
24
25

provided you with regard to this 2004 lease and
option?
J.,1R. NALDER: You can answer as to what he
told you unless -- and I was less than clear -- in
your answer to a preceding question, did you
believe Mr. Ehardt was representing Steels, or I
guess it would be Croft & Reed or Richard or Venna
THE WITNESS: Can I answer the question?
MR. NALDER: Yeah. We need some
c lari fication in that regard.
THE WITNESS: WelL earlier you asked a
question about who was Richard's counsel. I guess,
generally, that's what you're kind of getting at,
right? Again, it's my recollection that -- I don't
want to use the word representing because maybe
that has some sort of a legal connotation, but Greg
Ehardt was drafting this agreement representing
both the Steels and Croft & Reed.
Q. BY MS. CASPERSON: Were you
representing both the Steels and Croft & Reed?
A. No.
Q. What did Mr. Ehardt tell you with
regard to the 2004 lease and option?
A. I don't recall anything specific.
Q. Do you recall him telling you anything

you with regard to this lease and option to
purchase. And the specific question I had asked
was what Mr. Ehardt had informed you about the time
when the option could be exercised?
A. My recollection is that Greg Ehardt
6 and I didn't -- we did not ever have any
7 discussions about that.
8
Q. About the time in which the option
9 could be exercised?
l O A . He did not ask -- excuse me. He did
11 not tell me about those things.
12
Q. What did he tell you about?
13
A. Again, my recollection is Greg Ehardt
14 and I had -- honestly, I honestly just cannot
15 remember the discussion. J mean, this was, you
16 know, how many years ago. I don't believe -- I
1 7 don't believe that Greg Ehardt and I had any
18 discussions about that.
19
Q. And when you say "that," what do you
20 mean? Are you talking about the -21
A. No, about the lease agreement. ]
22 thought that's what you asked me about.
23
Q. SO you don't remember any of the
24 subject matter of any conversations with Mr. Ehardt
25 based on what he said to you?
1
2
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4
5
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about what the intended purchase price was for the
property?
A.] don't believe I ever had any
discussions \vith Greg Ehardt about that. That's my
recollection.
Q. Did M1'. Ellardt say anything about the
time period in which the option could be exercised?
MR. NALDER: This is limited to what you
recall him telling you.
THE WITNESS: What he told me, not what I
discussed with him.
MR. NALDER: You're not to testify as to
what you told him.
THE WITNESS: Would you rephrase your
question? I'm sorry.
MR. GAFFNEY: Let me put it this way:
Think about it in terms of what you heard and not
what you said. Does that help?
THE WITNESS: It does. Yeah. Thank you.
I'm sorry. I'm really sorry. This is really quite
confusing to me. So I \vant to make sure I'm
helping.
Q. BY MS. CASPERSON: I completely
understand. Really what I'm looking for is
anythi
that u can recall that M1'. Ehardt told
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A. With Greg Ehardt, that is correct.
Q. I'm not asking you for the content of
that, but do you have a recall of specific
information that you provided to M1'. Ehardt?
A. I'll assert privilege then. I can't
answer that.
Q. Well, I think-MR. NALDER: We're deferring to
M1'. Gaffney.
THE WITNESS: I'll defer to Mr. Gaffney,
because what he actually described there was what]
heard, not what I said.
MR. GAFFNEY: Just so you're clear, \ve're
asseliing privilege.
MS. CASPERSON: On just whether he recalls
what he provided to Mr. Ehardt?
MR. GAFFNEY: Yes.
Q. BY MS. CASPERSON: Prior to Richard
Reed's passing away, did you have an opportunity to
observe his physical condition?
MR. NALDER: Answer that yes or no.
THE WITNESS: Yes.
Q. BY MS. CASPERSON: Did you have an
opportunity to observe his mental condition?
MR. NALDER: And I'm going to

7 (Pages 22 to 25)
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1 objection, because I'm not sure that Mr. Hale is
2 qualified to express any opinion concerning mental
3 condition. He could potentially express what his
4 observations were of anything that was, in his
5 III ind, normal or abnormal.
Q. BY MS. CASPERSON: During any time
6
7 frame that you were able to observe Mr. Reed before
8 his passing. can you describe his physical
9 condition?
10
A. Yes, 1 can. Do you want me to -11
Q. Yes, please.
1
A. I think that's okay.
13
MR. NALDER: I'd appreciate it if you would
14 limit it. I don't know hmv long the relationship
15 was. I assume what you're trying to get at is
1 6 shortly before his death or the last time he saw
1 7 him or something like that.
MS. CASPERSON: Let me go back. I
18
19 appreciate that.
20
Q. BY MS. CASPERSON: It is my
21 understanding based on Venna'sjournal that you had
22 a 111eeting with Richard and Venna Reed shortly
23 before the lease was executed in which my
24 understanding is that you went over the terms of
i25 the lease with them. With that assumption in mind,

1 intravenous tubing or anything. I honestly don't
2 remember that. I honestly don't remember. I just
3 remember he was in bed.
4
Q. Who else was there this last time you
5 saw him?
6
A. Venna. Virginia?
7
MR. NALDER: You can't ask somebody else.
8
THE WITNESS: I'm trying to remember. I'm
9 trying to remember if Virginia was there or maybe
10 one of her other sisters. But "vhen we -- but when
11 I talked with him, it was just me and Venna and
12 Richard.
13
Q. BY MS. CASPERSON: Can you describe
14 how alert he was?
15
MR. NALDER: Once again, I'm going to
16 interpose an objection. I'm not sure how as a
1 7 layperson he can qualitatively say how alert
18 someone was.
19
Q. BY MS. CASPERSON: Was he able to
20 communicate with you?
21
A. Yes.
22
Q. And did he appear to be able to
23 communicate with you normally as he had done in
24 past?
25
A. Yes.
~--~~--~---~~···-~---~---·--·-~--~---····-~·-·I
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1 based on any meeting that you may have had with
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them shortly before he passed away, can you
describe his physical condition?
MR. NALDER: Once again, I'm not sure that
he can answer that without adopting your
representation ohvhat was in, I guess you said, a
diary. I'm much more comfortable if you just ask
him when the last time before his death was that
you saw him and what he looked like.
Q. BY MS. CASPERSON: Let's go back.
last time that you saw Mr. Reed, can you describe
his physical condition?
A. I did go to the Reed's home. I don't
reca II the exact date. I'm thinking it was
approximately a week or so before Richard passed
away. Richard was in bed. In my opinion our
conversation was a normal type of -MR. GAFFNEY: Slow down. She just asked
you to describe him physically.
THE WITNESS: I'm sorry. Physically, he
was in bed.
Q. BY MS. CASPERSON: Anything else that
you noticed about his physical condition?
A. I'm trying to recall. I honestly
don't remember in terms of if there were any
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1
Q. Did he appear to be able to understand
2 you?
3
A. Yes.
4
Q. Did he ask any questions of you?
5
MR. GAFFNEY: That's a yes or no question.
6
THE WITNESS: Yes.
7
Q. BY MS. CASPERSON: Based on your
8 observations with him during this last time that
9 you saw him, did you have any concerns that he was
10 not capable of entering into this lease and option
11 to purchase?
12
MR. GAFFNEY: To which I'll object. That
13 goes to privilege. It also reiterates Lance's
14 concern as to capacity.
15
MR. NALDER: So don't answer that.
16
MR. GAFFNEY: Don't answer that.
17
MS. CASPERSON: Can I have you articulate
18 how that's a privileged issue?
19
MR. GAFFNEY: He has to derive that from
20 communications, and communications don't
21 necessarily have to be verbal.
22
Q. BY MS. CASPERSON: During this same
23 time, this last time that you saw Dick before he
24 passed away, I think you indicated that Venna was
25 there as well; is that correct?

8

(Pages 26 to 29)

Page 30

A. That is correct.
1
2
Q. And can you describe her physical
3 condition?
4
A. Good.
5
Q. She was mobile?
6
A. Yes.
Q. How was her ability to communicate?
7
8
MR. GAFFNEY: Same privilege. Don't answer
9 that, please.
10
~1R. NALDER: You can't answer it.
11
THE WITNESS: Pardon me?
MR. NALDER: You can't answer that ifhe's
12
13 asserting the privilege.
14
Q. BY MS. CASPERSON: Did she appear able
15 to comprehend?
16
A. Yes.
17
Q. Did she ask any questions of you?
18
MR. GAFFNEY: Privileged. Don't answer
19 that, please.
I 20
J\1R. NALDER: Don't answer.
. 21
THE WITNESS: Right.
22
Q. BYMS. CASPERSON: Did you have an
23 0ppoliunity during this last time that you saw
24 Mr. Reed to have a conversation with any of his
25 children?

1 was any concern voiced by any of the children as to
2 Richard's capacity to enter into this agreement.

3 And that's the concern I have from his standpoint.
4
MR. GAFFNEY: I understand the distinction.
5 Can you answer that yes or no?
6
THE WITNESS: Would you restate the
7 question, please.
8
Q. BY MS. CASPERSON: Did any of Richard
9 or Venn a's children ever express concern to you
10 that Richard was not capable of entering into this
11 agreement?
12
MR. NALDER: And that's just during the
13 time frame when he \vas at the residence?
MS. CASPERSON: This last meeting.
14
15
MR. NALDER: At this last meeting.
16
THE WITNESS: No.
17
Q. BY MS. CASPERSON: At any other
18 time-19
MR. GAFFNEY: Was there even any discussion
20 in that regard?
21
THE WITNESS: With any of the children?
22
MR. GAFFNEY: With any ofihe children.
23
THE WITNESS: At that time, no.
24
Q. BY MS. CASPERSON: Was there any
25 discussion that he was not capable of entering into

Page 31

Page 33

A. A conversation with any of his
1
2 children?
3
Q. Yes.
4
A. My recollection is, again, this visit

3
4

5 at their home. I don't remember who all was there.
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But direct conversations other than "Hi. How are
you?" no, there was no direct conversations other
than just greeting.
Q. Did any of his children ever express
concern that he was not physically or mentally
capable of entering into this agreement?
MR. NALDER: The concern I have is if you
considered his children to be representatives of
him, that is representative clients, and then I
would have some concern about disclosure. But,
once again, we'll defer to Mr. Gaffney as to any
communication between you and the Reeds' children
MR. GAFFNEY: Let me put some contours on
this, if! can. To the extent that there was
anything substantive communicated by any of the
Reed children related to accounting issues, I would
assert privilege. I don't care about social
amenities.
MR. NALDER: I think the question, as I
understood it, was directed to whether or not there

1 the agreement at any other time with any of the
2 children?
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A. No.
Q. Did you have any conversations with
Kevin Steel about this lease and option to
purchase?
MR. NALDER: You have to answer it yes or
no.
THE WITNESS: Yes.
Q. BY MS. CASPERSON: When was the
time you can recall having a conversation with
Kevin Steel regarding the lease and option?
A. Again, it would have been in early
2004.
Q. And how was that conversation
initiated?
MR. NALDER: You mean what did he say to
Kevin, or are you asking how it is he came to speak
to Kevin?
MS. CASPERSON: Yes.
THE WITNESS: Kevin called me.
Q. BY MS. CASPERSON: At your office?
A. Yes.
Q. And what did Kevin say to you?
MR. GAFFNEY: Go ahead.
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i

MR. NALDER: If you remember what he said,
1
2 theY"re not objecting to it.
THE WITNESS: You're not objecting -3
MR. GAFFNEY: It's like Mr. Ehardt. I
4
:) don't care what someone said to you. It's 'what you
6 said to them.
THE WITNESS: My recollection is that Kevin
8 and I talked on the phone more than once, a couple
9 of times. And Kevin was inquiring about concerns
10 that Richard had expressed to him concerning how
11 this agreement could be entered into.
12
Q. BY MS. CASPERSON: And what did
13 Mr. Steel explain were Richard Reed's concerns
14 about the deal?
A. The timing.
15
Q. And what do you mean by timing?
16
MR. NALDER: Once again, this is what Kevin
1
18 relayed to you concerning the timing, not what your
19 clients may have told you about the timing or that
20 'lOU told him.
THE WITNESS: It \vas -- again, I'm trying
1
L L
to recall. Kevin had inquired about, he had
23 inquired about the timing as to \\Then the land that
4 they had been leasing could be acquired \vithout any
25 detrimental tax effects to Mr. Reed.
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those, I'm assuming from Richard Reed, not from
and wanted to know the timing so that -- I'm
assuming, so that then he could direct Greg Ehardt
on how to draft the lease and option agreement.
Q. BY MS. CASPERSON: Specifically, tell
me what Kevin Steel told you he understood the tax
implications or the problems were with timing.
MR. NALDER: Ifhe did. I don't want you
to make it up or assume.
THE WITNESS: I will have to say that I
think he probably called to get clarification on
that and -- but I think I need to assert the client
privilege and not describe what I told him.
Q. BY MS. CASPERSON: So he was asking
you questions about how the deal could be
structured?
A. Yes.
Q. And did you provide him advice?
MR. GAFFNEY: Did you-THE WITNESS: I understand what you're
saying. I'll assert the client privilege.
MS. CASPERSON: Let me make this go a
little quicker, Mr. Gaffney. Are you intending to
assert the accountant-client privilege for any
information that Mr. Hale provided to Mr. Steel?
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Q. BY MS. CASPERSON: Based on your
conversation with Mr. Steel, what did you
understand the detrimental tax effects were?
MR. NALDER: Once again, this is what
Mr. Steel told Mr. Hale, not Mr. Hale drawing upon
his knowledge or conversations \vith others as to
what those vvere.
MS. CASPERSON: Yes.
MR. NALDER: I guess I'll-THE WITNESS: I don't think I can answer
that.
MR. NALDER: I guess I'll interpose an
objection because it assumes some facts not in
evidence. J don't recall whether Mr. Hale said
that Mr. Steel said that there were adverse tax
consequences.
MS. CASPERSON: Maybe I misunderstood
Mr. Hale.
Q. BY MS. CASPERSON: I thought you
previously said that Mr. Steel had told you that
Richard had concerns over tax implications that may
affect Croft & Reed. Is that incorrect?
MR. NALDER: And, again, it's \\'hat Kevin
told you.
THE WITNESS: Kevin
was aware

1
MR. GAFFNEY: Well, I guess, again, it goes
2 to context. lfhe faxed him a document. no. But
3 to the extent that it requires him to disclose the
4 information that he obtained fi'om either of the
5 Reeds, yes.
6
Q. BY MS. CASPERSON: Did you provide
7 Mr. Steel a date upon which the option could be
8 exercised in this conversation?
9
MR. NALDER: Absent a waiver, I don't think
10 that you can disclose that information.
11
MR. GAFFNEY: Privilege.
12
Q. BY MS. CASPERSON: Did Mr. Steel tell
13 you that he and Richard Reed had agreed on a
1 4 purchase price for the property?
15
MR. NALDER: Once again, this is something
16 that Kevin Steel may have told you. So answer that
1 7 yes or no. But it's limited in scope to what
18 Mr. Steel told you.
19
THE WITNESS: Repeat your question, please.
20
Q. BY MS. CASPERSON: Did Mr. Steel
2 1 provide you a purchase price that he and Mr. Reed
22 had agreed on for the property that is the subject
23 of the lease and option?
4
MR. GAFFNEY: To which I'm going to obj
5 You changed the
slightly, because there's
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1 an agreement inferred which, again, goes back to
2 privilege. I guess -MR. NALDER: I think the first question -3
MR. GAFFNEY: This idea that it assumes
4
S that there's an agreement is what I find
6 problematic. If you're just telling us what
7 Mr. Steel said to you without all the
8 editorializing like was there an agreement, was
9 there not, just what he said to you, I have no
10 problem with that. That's ""here I'm having
11 problems with these questions, DeAnne.
Q BY MS. CASPERSON: Let me go back and
12
13 ask that again. During this conversation that you
14 had or one of these conversations that you had with
15 r-.1r. SteeL did he tell you that he and Mr. Reed had
16 agreed upon a purchase price for the property?
17
MR. NALDER: Again, that's yes or no.
18
THE WITNESS: Yes.
19
Q. BY MS. CASPERSON: And what was the
20 purchase price that Mr. Steel told you they had
1 agreed upon?
22
MR. GAFFNEY: Go ahead. That's fine.
MR. NALDER: Richard, if you can answer
24 that question without referring to a document, just
25 based on your recollection, I think we want to know

1 sitting here not being able to remember that. I
2 probably-3
MR. NALDER: You don't need to feel
4 foolish.
S
MR. GAFFNEY: I don't remember what I had
6 for breakfast. So I guess we're both fools.
7
THE WITNESS: I cannot give you an exact
8 amount. I don't recall it. I could get that
9 information very easily.
10
Q. BY MS. CASPERSON: \\There would you
11 have to obtain that information?
12
A. That would be notes, records in my
13 files.
14
Q. And you kept notes of your
15 conversation specifically with Mr. Steel?
16
A. No.
17
Q. But you would have other notes that
18 would indicate what Mr. Steel reported to you the
19 agreed purchase price was?
20
A. Yes.
21
Q. And are those documents that you
22 brought with you here today?
23
MR. NALDER: You can answer that.
24
THE WITNESS: Yes.
Q. BY MS. CASPERSON: What else can
2S

~
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1 specifically recall that Mr. Steel told you in

1 that first before you stmi looking at Exhibit

2
THE WITNESS: I'm trying to remember. I
3
don't vvant to say a wrong number. I could look in
4
some information and give you that answer, but if
S
you want my guess as to what it was, I can give you
6
7
that.
Q. BY MS. CASPERSON: I would prefer that
8
9
you review whatever notes you need to, if you took
such notes, so you can give an accurate answer.
10
MR. GAFFNEY: That's my basic problem with 11
these kinds of questions in deposition. She's
12
13
asked a very simple question. Do you recall
Mr. Steel telling you that there is an agreed upon
14
price between him and Richard, yes or no. Yes.
15
\\That was it. Either he recalls or he doesn't
16
recall. If he has to go back to independent
17
documentation, then that's problematic.
18
MR. NALDER: Do you understand the concern? 19
If, as you sit here today, you can remember what
20
Mr. Steel told you was his representation of the
21
agreed upon purchase price, that's great. If you
22
can't remember without resorting to something else,
23
then you need to tell us.
24
THE WITNESS: I feel a little foolish
2S
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these conversations that you had with him?
A. I don't believe there was anything
else beyond what we've already talked about.
Q. SO you discussed -- or he told you
what the purchase price was; is that correct?
A. Yes.
Q. And he told you that Mr. Reed had
concerns about tax implications; is that correct?
A. Yes.
Q. And those are the only two things that
you can recall that Mr. Steel specifically told
you?
A. I don't recall all the detailed
discussions.
Q. Do you remember how many conversations
that you had with Mr. Steel?
A. I don't remember exactly how many, no.
Q. And do you recall whether they were
all by telephone?
A. All by telephone.
Q. You know there was more than one?
A. Yes.
Q. More than two'?
A. Yes.
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Q. More than five?
No.
Q. And I think you previously said you
provided information to Mr. Steel about how the
deal could be structured to avoid tax implications
to Croft & Reed; is that con'ect?
MR. NALDER: I'm going to object to that.
It's asked and answered. He already ans\vered that
question, so the record will reflect what his
testimony was.
Q. BY MS. CASPERSON: Based on your
conversations \vith Mr. SteeL did you have any
concerns that Mr. Steel or Steel Farms were
coercing Dick and Venn a Reed into entering into any
agreement?
A. No.
Q. Did you have any concerns based on
your conversations with Mr. Steel that he or Steel
Farms were taking advantage of Dick and Venna Reed
MR. GAFFNEY: ]'m going to object. I think
these questions are very vague.
Q. BY MS. CASPERSON: You can go ahead
and answer.
MR. NALDER: You can answer as to whether
you did or did not have any personal concerns in
A.

Q. Yes.
2
MR. NALDER: What, if anything, you recall
3 him telling you about it.
4
THE WITNESS: Yes. He provided me an
5 amOltization schedule that would reflect both of
6 those issues concerning the period for lease and
7 the point of sale -- of an option to buy, I should
8 say.
9
(Exhibit *-002 marked.)
10
Q. BY MS. CASPERSON: Let me hand you,
11 M1'. Hale, what's been marked as Exhibit No. *-002.
12 Have you seen this document before?
13
MR. NALDER: And I'm going to ask you for
14 some clarification, because it appears that there
15 is what would appear to be a Rudd and Company -- I
16 guess my interpretation without looking at the
1 7 original is a sticky note of some sort and then
18 some signatures on it. There's something in the
19 upper right third that looks like an amount is
20 circled, and I can't tell whether those are
2 1 initials or words.
22
So when she's asking you if you've
23 seen this document before, you need to be clear as
24 to if you've seen something similar to it to
25 delineate what you saw. because you've been asked
1
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1 that regard.
2
THE WITNESS: No personal concerns.
Q. BY MS. CASPERSON: Did M1'. Steel
3
4 provide you any information about setting up the
5 purchase of this property as a lease and option?
A. Would you restate the question,
6
7 please.
8
Q. Did Mr. Steel provide you any
9 information about setting up Steel Farms' purchase
10 of the Croft & Reed property as a lease and option
11 to purcbase?
12
l\1R. NALDER: Did he tell you that?
13
THE WITNESS: Yes.
14
Q. BY MS. CASPERSON: \\'hat can you
15 specifically recall M1'. Steel telling you about
16 that topic?
17
A. That there would be a lease for a
18 five-year period at which time after that five-year
19 period there would be an option to purchase the
20 property.
21
Q. Did Mr. Steel provide you any
22 information as to how the purchase price would be
23 reflected during that lease period and during the
24 option?
A. Did he
me that information?
2S

1 about being provided a document, and you testified
2 that you were provided a document by M1'. Steel.
3 you understand what I'm saying?
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THE WITNESS: Can] consult with counsel?
MS. CASPERSON: Sure.
(A discussion was held off the
record.)
THE WITNESS: I do not recall seeing this
particular document.
Q. BY MS. CASPERSON: Do you recall
seeing something similar to this document?
A. I don't recall.
Q. It appears that there was a sticky
note on the original of this document, at least
when it was copied. Do you see that in the middle?
A. I do.
Q. Is that your handwriting on that note?
A. Yes.
Q. And is that a sticky note with your
company's name on it?
A. Yes.
Q. And up on the very right-hand column
where that 330,006 is circled -A. Yes.
Q. -- it
that there is some

12
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1 handwriting there. Do you see that?
2
A. 1 can see something there. I can't

3 make out what it says.
4
Q. Can you identify whether that is your
5 handwriting?
6
A. I don't -- 1 don't know. I can't make
7 it out.
8
Q. You had previously said that Mr. Steel
9 had provided you an amortization schedule; is that
10 correct?
11
A. Yes.
12
Q. But as you sit here today, you can't
13 identify this to be the schedule that was provided?
14
A. I just don't recall. Explanation and
15 terms of what's here, J do not recall seeing this
16 document with Velma's and Kevin's signature on it.
1 7 You're asking me about this document. I have not
18 seen anything like that with their signatures on
19 it.
This is -- excuse me. This is a
20
21 sticky. I don't believe -- I could be wrong.
22 don't believe that I attached it to any
amortization schedule. But, however, the issue is,
24 was that the -- well, there were some issues
5 involved with the amounts, thus my sticky.

1 property was?
2
A. The number that is circled,
3 $330,006.16.
4
Q. Is that your understanding of the
5 purchase price at the time the option could be
6 exercised?
7
MR. GAFFNEY: To which I'm going to object.
8
THE WITNESS: Yeah. I won't answer that.
9
MR. GAFFNEY: Privilege.
10
Q. BY MS. CASPERSON: Did Mr. Steel
11 provide you any other documentation?
12
A. No.
13
Q. Did Mr. Steel ever ask you
14 specifically to consult with Mr. Ehardt?
15
A. Would you restate your question,
16 please.
17
Q. Did Mr. Steel ever specifically ask
1 8 you to consult with Mr. Ehardt?
19
MR. NALDER: Once again, this is
20 Mr. Steel's request. Not anything that you said to
21 him or others said to you.
22
THE WITNESS: Yes.
23
Q. BY MS. CASPERSON: Tell me
24 specifically what he said with regard to that
25 request, if you can remember.
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1
Q. Without the signatures and the sticky
2 note and any comments that appear on the right-hand
3 column, is this the same amortization schedule that
4 was provided to you by Mr. Steel?
5
MR. NALDER: Just answer it yes or no.
6
THE WITNESS: I don't know.
7
Q. BY MS. CASPERSON: Did he provide
8 an amortization schedule that looked substantially
9 similar to this document without the signatures,
10 sticky note, and notation on the right-hand side?
11
A. I don't recall.
12
Q. You just don't have any recollection
13 as to what it looked like?
A. That's correct.
14
15
Q. Looking at the numbers, do those
16 appear to be the numbers that you recall him
1 7 providing you in the amortization schedule?
18
A. Yes.
19
Q. Looking at these numbers, does that
20 refresh your recollection as to what Mr. Steel
2 1 informed you the purchase price of the property
22 was?
23
A. Yes.
24
Q. And what is your understanding of what
25 Mr. Steel told you the purchase price of the
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Page 49
1

2
3
4
5
6
7
8
9
10
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14
15
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A. My recollection is to verify the
amounts that were in your Exhibit No. *-001.
Q. SO let me understand that. Mr. Steel
specifically asked you to talk with Mr. Ehardt to
verify the amounts that he provided you in the
amOliization schedule?
A. Yes.
Q. Did you have that conversation with
Mr. Ehardt?
MR. NALDER: At this point I think we're
back to the same objection as to what he said to
Mr. Ehardt, and we'll defer to Mr. Gaffney as to
the privilege issue.
MR. GAFFNEY: The question right now simply
is did you have a conversation, which I have no
problem with. Yes or no.
THE WITNESS: Yes, I did.
Q. BY MS. CASPERSON: And what did
Mr. Ehardt tell you with regard to the numbers that
were included on the amortization schedule?
A. 1 don't recall.
Q. Do you recall anything about the
conversation that you had with Mr. Ehardt with
regard to what he said to you, other than what
we've already discussed?

13
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1
2

3
4
5
6
7
8

9
10
11

12
13

]4
15
16
17

18
19
20
21
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A. Other than \vhat we've already
discussed, no.
Q. Do you recall having any kind of
conversation with Mr. Ehardt after the lease and
option was drafted?
A. Yes.
Q. And what did Mr. Ehardt tell you in
that conversation?
A. I hope I didn't misunderstand your
prior question. Was it a conversation or
communication? Because I don't believe I had a
phone call with Ehardt. I be lieve that I sent him
either a fax or an e-mail.
Q. Okay. What was the purpose of this
fax or e-mail?
A. A couple of clarifications as far as a
couple of numbers.
Q. Were there any other communications
that you had with Mr. Ehardt that were not
conversations but written?
A. No.
Q. Did Mr. Ehardt ever send you any
e-mails?
A. No.
Q. No letters?
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1 remember if I ever saw this amortization schedule,
2 and I don't recall it. But we did have
3 conversations about the amortization schedule and
4 the resulting numbers on that amortization
5 schedule.
6
Q. BY MS. CASPERSON: When you say.
7 did have conversations, you're talking about with
8 Mr. Steel?
9
A. Yes.
10
Q. Did Mr. Steel tell you that the
11 interest was to be calculated at 6 percent?
12
A. I would -- I don't recall exactly, but
13 I'm assuming that that would be correct.
14
MR. NALDER: \Ve don't want you to assume.
15 If you don't recall, you need to say you don't
16 recall. If you do, then you can say so.
17
THE WITNESS: I don't recall it to be
1 8 exactly 6 percent.
19
Q. BY MS. CASPERSON: Did you ever hav
20 any discussions with Virginia Mathe\vs about v,'hat
21 I've previously provided to you as Exhibit No.
22 *-001?
23
MR. GAFFNEY: To which I'll object.
24 Privileged.
25
MS. CASPERSON: And you're aware that
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1
A. That's correct. That's my
2 reco lIection that I did not receive anything fl'om
3 Greg Ehardt.
4
Q. Did you receive any communications,
5 e-mails, letters from Mr. Steel?
6
A. No.
MR. NALDER: You mean other than Exhibit
8 *-002 or someth ing similar to it? You testified of
9 an amortization schedule, so I don't want to leave
10 something hanging.
11
THE WlTNESS: You know, I hope I don't
12 this up, okay, because I honestly want to teU
. 13 everybody the truth and my recollection. That's my
14 objective here.
15
As I look at this amortization
16 schedule, I think I believe I said that he sent me
1 7 an amOliization schedule. Now I'm trying to
18 remember ifhe sent it to me or whether he talked
19 about numbers on the phone per an amortization
20 schedu Ie. So that -21
MR. NALDER: If that's an accurate
22 portrayal, then that's a good clarification.
THE WITNESS: That's my recollection.
24 Again, I said earlier that he sent me an
5 amoliization schedule. I'm honestly trying to
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1 Ms. Mathews has already testified with regard to
2 her conversations with Mr. Bale on that topic?

3
4

5
6
7
8
9
10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25

MR. GAFFNEY: The deposition is what it is.
But we're not -- we're asserting privilege.
MS. CASPERSON: Do you intend to asseli
privilege with regard to any communications that
Mr. Bale had with Ms. Mathews about the 2004 lease
and option?
MR. GAFFNEY: Yes.
Q. BY MS. CASPERSON: Did you have any
discussions with Ms. Mathews with regard to
potential sale of the same property in
approximately 2006?
MR. GAFFNEY: Objection. Privilege.
Q. BY MS. CASPERSON: Did you ever have
an opportunity to explain to Ms. Matthews that the
property could not be sold without significant tax
implications to Croft & Reed?
MR. GAFFNEY: Objection. Privileged.
Q. BY MS. CASPERSON: Did you ever have
discussion with Ms. Mathews about the date when a
purchase could occur to avoid any taxation issues
to Croft & Reed?
MR. GAFFNEY: Objection. Privileged.
Q. BY MS. CASPERSON: Did you ever have

14
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1 with regard to Croft & Reed, we're asserting the
2 privilege. So I guess that's a blanket objection.
3
Q. BY MS. CASPERSON: Has Croft & Reed
MR. GAFFNEY: Objection. Privileged.
4 ever requested any of this information from your
Q. B)T MS. CASPERSON: Did Mr. Reed
5 files?
specifically direct you to work with Mr. Steel to
6
A. No.
set up the lease and option?
7
Q. Have you ever had any conversations
MR. GAFFNEY: Objection. Privilege.
8 with Doug Steel?
(Exhibit *-003 marked.)
9
A. No.
Q. BY MS. CASPERSON: Mr. Hale, let me
MS. CASPERSON: Let's just take a short
hand you what's been previously marked as Exhibit 10
11
break,
and then I think I can wrap this up pretty
No. *-003. I'll assert to you that this is the
third amended notice of deposition duces tecum. Do 12 quickly. Five, ten minutes.
you recall receiving this document?
13
(A recess was taken from 12:21 p.m. to
A. Yes.
14 12:36 p.m.)
Q. On the second page of this document
15
Q. BY MS. CASPERSON: Mr. Hale, prior to
you were requested to bring certain documents with 16 the break I wanted to ask you one question about
you today to the deposition. Do you recall that?
1 7 Exhibit *-001 that I had previously provided to
A. Yes.
18 you. On the second page of that exhibit there are
Q. In the first request you were asked to
19 some initials and a 2009. Do you see that down
bring any documents associated with the 2004 lease 20 under the term of the lease?
21
A. I do.
and option between Croft & Reed and Steel Farms.
22
Q. Did you have any discussions with
Did you bring those documents?
23 Mr. Steel with regard to the amendments that appear
MR. NALDER: I'm going to have to note for
2 4 on this page?
the record that I filed on Mr. Hale's behalf an
25
MR. GAFFNEY: To which I'm going to
objection to the duces tecum request indicating

1 conversation with Mr. Reed to confirm the terms of
2 the deal that Mr. Steel had provided to you?

3
4
5

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1 that we were not going to be providing those
2 documents to the extent that the disclosure \vould
.3 violate the accountant-client privilege. So with
4 respect to the duces tecum request, we would simply
5 defer to Croft & Reed and their counsel as to
6 whether or not we should divulge any documents
7 the file that have been requested.
8
MR. GAFFNEY: We're asserting privilege.
Q. BY MS. CASPERSON: With regard to the
9
10 second request, Mr. Hale, you were asked to bring
11 any files, records, or documents concerning
12 conversations that you may have had with Kevin or
13 Doug Steel or their counsel, Greg Ehardt. Did you
14 bring those documents with you today?
IS
MR. NALDER: Same objection that I stated
16 previously. And defer to Mr. Gaffney and his
1 7 clients with regard to the privilege.
18
MR. GAFFNEY: My response to this category
19 of documents, to the extent that they may contain
20 privileged information, \vhich I don't know, I'm
21 asserting the privilege because we're starting to
22 kind of get into issues related to -- it says
23 conversations, advice, or discussions with Kevin
24 Steel. To the extent that those documents may
25 disclose confidential and privileged information
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1 interpose an objection to the use of the term
2 amendments. I don't think it's necessarily to the
3 subject of the question .
4
MR. NALDER: Do you see what she's
5 referring to? I assume it's paragraph 3.1.
6
MS. CASPERSON: Yes, thank you.
THE WITNESS: He objected, so I guess I'm
7
8 not answering. Is that -9
MR. GAFFNEY: No. You can answer it.
10
MR. NALDER: The question is whether or not
11 you-12
MR. GAFFNEY: J objected to the way she
13 characterized this provision.
14
MR. NALDER: The question, once again, is
15 whether or not you had discussions with Mr. Steel
16 concerning, apparently, however you characterize
1 7 it, the initials and date, I guess, that appears in
18 3.1. And please answer it yes, no, I don't know.
19
THE WITNESS: I'm really sorry. Will you
20 please ask me again. I just want to make sure I'm
21 answering correctly.
22
Q. BY MS. CASPERSON: Did you have any
23 conversations with Mr. Steel about the notations or
24 amendments, initials, and date that appear in 3.1
25 on this document?
15
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A. I don't know how to answer that
2 without an explanation.
3
MR. NALDER: Either yes or no or I don't
4 know. And she can ask her next question.
5
THE WITNESS: I don't know.
6
Q. BY MS. CASPERSON: You don't know
'7 whether you did or did not have a conversation with
8 I'vir. Steel with regard to those changes that appear
9 on 3.17
10
A. It's my recollection that I had
11 brought up an issue about the years. I have no
] 2 recollection about this specific change.
13
Q. Who did you bring up the issue about
14 the years to?
, 15
MR. NALDER: And I guess, once again, we'll
16 have to defer to Mr. Gaffney.
1
MR. GAFFNEY: I'm going to move to strike
18 that. I don't think it's responsive, and it may
19 disclose privilege, because the question was simply
20 as to these particular notations.
21
THE WITNESS: That's fair.
2
Q. BY MS. CASPERSON: What I'm asking
23 a follow-up question with regard to you said you
24 brought up the issue of the years. And I'm just
25 asking you \\'ho you brought up that issue to?
1

1
Q. BY MS. CASPERSON: We had previously
2 talked about conversations that you had had with
3 Kevin Steel. When you had those conversations with
4 Mr. Steel, did he specifically tell you the
5 property that he and Mr. Reed had agreed upon for
6 this sale?
7
MR. GAFFNEY: To which I'm going to object.
8 I think it gets i11to privilege. I think the
9 question can be asked without implicating Mr. Reed.
10
Q. BY MS. CASPERSON: Let me go back and
11 clarify it one more time. Did Mr. Steel tell you
12 in conversations the property that he intended or
13 Steel Farms intended to purchase?
14
A. Yes.
15
Q. And \\ihat did Mr. Steel tell you that
1 6 property was?
17
A. The land that Steels had leased from
18 Croft & Reed prior to that time.
19
MS. CASPERSON: Just for purposes ofthe
20 record, I just want to clarify \vhat Croft & Reed is
21 asseliing privilege, accountant-client privilege,
22 on.
23
It's my understanding that that
24 privilege is being asserted as to any communication
25 from Mr. Hale to Kevin Steel: is that correct.
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A. Greg Ehardt.
MR. GAFFNEY: That goes back to my original
concern on the privilege issue and why I've
asserted it, because, again, I'm going to move to
strike.
Q. BY MS. CASPERSON: What did Mr.
say to you specific to your concern over the years?
A He didn't.
Q. He didn't respond?
A. That's correct.
Q. Did you ever have a conversation with
Ms. Mathews ,"vith regard to the notations that
appear in 3.1?
MR. GAFFNEY: Objection. Privilege.
THE WITNESS: I'm not going to respond.
Q. BY MS. CASPERSON: In your
conversations with Mr. Steel based on what he
specifically told you, what was your understanding
of the property that was agreed Up011 between Croft
& Reed and Steel Farms for sale?
MR. NALDER: I'm going to object. I'm
confused by are you asking the acreage, the legal
description? I'm sorry. I just don't understand
what you're asking.
MS. CASPERSON: Let me go back.
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1
MR. NALDER: Are you directing the
2 question--

3
4
S
6
7
8
9
10
11
12
13
14

I5
16
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19
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23
24
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MS. CASPERSON: I guess I'm asking to
clarify the record with Mr. Gaffi1ey. I'm sorry.
MR. GAFFNEY: Why do I have to clarify the
record? I've already made my objections.
MS. CASPERSON: All I'm asking for is to
make a clear record for a motion to compel.
MR. GAFFNEY: We've got a clear record.
MS. CASPERSON: Why can't you just say yes
or no.
MR. GAFFNEY: Because it's a waste oftime.
MS. CASPERSON: It's a simple question,
Mr. Gaffney. All I'm asking you -MR. GAFFNEY: I'm not here to be deposed,
Counsel. I'm here to interpose objections.
Period. I've interposed my objections. If they're
not clear, they're not clear.
MS. CASPERSON: It's my understanding
your prior statements that you are objecting to any
statements from Mr. Hale that were made to
Mr. Ehardt; is that correct?
MR. GAFFNEY: I'm not answering questions,
Counsel. The record is what it is. I'm not under
oath. I'm not being deposed. I'm not here to
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1 clarify.
MS. CASPERSON: And I understand fro111 the
3 prior objections that you have made that you're
4 obj eeting to Mr. Hale discussing any conversations
5 that he had with Virginia Mathews regarding the
6 lease and option to purchase; is that correct?
7
MR. GAFFNEY: Like I said, Counsel, I'm not
8 here to answer questions.
9
MS. CASPERSON: I have nothing further.
10
MR. NALDER: No questions.
11
MR. GAFFNEY: No questions.
2
(The deposition concluded at
1
12 :46 p.m.)
-0000014
15
16
17
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REPORTER'S CERTIFICATE
STATE OF IDAHO
)
COUNTY OF BONNEVILLE
)

) ss.

I, Sandra D. Terrill, CSR, RPR, and Notary Public
in and for the State ofidaho, do hereby certify
That prior to being examined Richard K. Hale, CPA
, the witness named in the foregoing deposition, was
by me duly sworn to testify to the truth, the whole
truth, and nothing but the truth:
That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under mv direction,
and that the foregoing transcript contains a full,
true, and verbatim record of said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this 29th day of .July
2009

Sandra D. Terrill
Idaho CSR No. 702.
Notary Public in and for
the State ofldaho.
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My Commission Expires: 11-10-10
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VERIFICATION

STATE OF
)

S5.

COUNTY OF
I, R.ichard K. Hale, CPA, say that I am the
witness referred [0 in the foregoing deposition taken
.JUly 27,2009, consisting of pages numbered 1 to 64;
that I have read the said deposition and know the
contents thereof; that the same are true to my
knowledge, or with corrections, if any, as noted.
Page

Line Should Read

Reason

Richard K. Hale, CPA
Subscribed and sworn to before me this
day of
2009, a[
, Idaho.

(Seal)

Notary Public for Idaho
My Commission Expires

Ll-f 2 f3.
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When Recorded Please Return To:
Gregory J. Ehardt
Ehardt & Torgesen, PLLC
2235 East 25 th Street, Suite 290
Idaho Falls, 10 83404

LEASE
SUMMARY OF CERTAIN LEASE PROVISIONS and REFERENCES
LANDLORD/LESSOR:

C roft and Reed, Inc , an Idaho Corporation, and Richard and
Venna Reed , husband and wife .

TENANT/LESSEE:

Steel Farms, Inc. , an Idaho Corporation

LEASE TERM :

Four Years

RENT:

Forty Thousand Dollars annually . ($40 ,000 .00)

SECURITY DEPOSIT:

None.

DESCRIPTION OF PREMISES :

4488 North 115 th West, Idaho Falls Idaho 83402 , more
fully described on Exhibit "A" atta ched hereto.

USE OF PREMISES :

Any lawful purpose .

ADDRESS FOR NOTICES :

LESSOR:

Croft and Reed , Inc.
c/o Richard and Venna Reed
3950 Tuscany Drive
Idaho Falls, 1083404

LESSEE

Steel Farms, Inc.
2462 West 49 th North
Idaho Falls, 1083402

EFFECTIVE DATE:

The date specified in paragraph 1 hereof.

EXHIBITS :

Exhibit "A "

Description of Premises.
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The foregoing is a summary only and reference should always be made to the full
Lease provisions. References have been provided for convenience and designate some,
but not necessarily all, of the other Articles where references to the particular "Summary
of Lease Provisions" appear. Each reference in this Lease to any of the summarized
Lease provisions contained in this "Summary of Lease Provisions" shall be construed to
incorporate all of the terms provided under each summarized Lease provision and in case
of any conflict with the balance of the Lease, the latter shall control.

1. AGREEMENT TO LEASE
Landlord hereby agrees to lease to Tenant and Tenant hereby agrees to lease
from Landlord on the ).2 day of At/!jJ
, 2004 ("Effective Date"), the Premises
herein described for the term, at the rental and subject to and upon all of the terms,
covenants and agreements hereinafter set forth.
2.

PREMISES
2.1.

Premises. The Premises shall consist of the lands and improvements and
fixtures on the property more fully described on Exhibit "AH attached hereto.

2.2.

Construction - Tenant Improvements. Landlord is not obligated to construct any
improvements to the Premises.

i/.S_

3 TERM
.

3.1.

'" 2{YJq

:J'

S~II co~ence

Term and Possession. The term of the Lease
on the Effective
st
Date and shall end on the 1 day of March, ~. Possession of the Premises
pursuant to this Lease shall be given at the commencement of the term.

3.2.

Not Used

4. RENT
4.1.

Rent. The rental for each year during the Term (or any holdover) shall be Forty
Thousand Dollars ($40,000.00) per year C'Base Rent"). Base Rent shall be
payable in equal annual installments, in advance, on the first day of March during
the term of the Lease.

4.2.

Payment. All rent shall be paid in US currency and shall be paid at such place
as Landlord shall designate from time to time.

4.3.

Not Used
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4.4.

Not Used

4.5.

Not Used

5. SECURITY DEPOSIT
5.1.

6.

Security. No security deposit is required with this Lease.

5.2.

Not Used

5.3.

Not Used

TAXES
PROPERTY TAXES. Landlord shall be responsible to pay for any and all real
and personal property taxes and assessments levied or assessed for any year
upon the Premises or upon the operation or occupancy thereof. In addition to
the foregoing, Landlord shall be responsible to pay for taxes, fees and charges:
(a) upon, allocable to, or measured by the area of the Premises or on the rent
payable hereunder, including any gross receipts or gross rental tax levied by the
State, any political subdivision thereof, including any gross receipts or gross
rental tax levied by the State, any political subdivision thereof, County, City, or
Federal Government with respect to the receipt of such rent; or (b) upon or with
respect to the possession, leasing, operations, management, maintenance,
alteration, repair, use or occupancy by Tenant of the Premises or any portion
. thereof; or (c) upon this transaction or any document to which Tenant is a party
creating or transferring an interest or an estate in the Premises; or (d) fees
relating to the water district assessment; or (e) any fees in lieu of property taxes
or other fees or charges levied against Landlord by or on behalf of any
governmental or quasi-governmental entity for services by or on behalf or any
governmental or quasi-government entity.

6.1.

6.2.

Not Used

7. USE

7.1.

Use. Tenant may use the Premises solely for the purposes of set forth in the
summary and may not otherwise utilize the Premises without the prior written
consent of the Landlord.

7.2.

Tenant acknowledges that neither Landlord nor any agent of
Landlord has made any representation or warranty with respect to the
condition of the Premises, or with respect to the suitability of the Premises
for the conduct of Tenant's business, including, without limitation,
warranties of merchantability or fitness for a particular purpose. Prior to the
execution hereof, the Landlord has provided the Tenant with an opportunity to ful/y
Suitability.
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inspect the Premises (and it have its agents or contractors inspect the Premises)
and to notify the Landlord of any condition of the Premises that is not acceptable
to the Tenant. The taking by Tenant of possession of the Premises shall
conclusively establish that the Premises were at such time in satisfactory
condition. Tenant shall be responsible for obtaining all necessary occupancy
permits pertaining to the tenancy herein created.

7.3.

Uses Prohibited.

7.3.1. During the term of this Lease, the Premises, and every part thereof, shall be
kept by the Tenant in a clean and wholesome condition, free of any
objectionable noises, odors or nuisances.
7.3.2. Tenant shall not do or permit anything to be done in or about the Premises
nor bring or keep anything therein which will in any way affect any fire or other
insurance upon the Premises or any of its contents (unless Tenant shall pay
any increased premium as a result of such use of acts), or cause a
cancellation of any insurance policy covering the Premises or the Building or
any of its contents, nor shall Tenant sell or permit to be kept, used or sold in or
about said Premises any hazardous substance or any articles which may be
prohibited by a standard form policy of fire insurance. All property kept, stored
or maintained within the Premises by Tenant shall be at Tenant's sole risk.
7.3.3. Tenant shall not do or permit anything to be done in or about the Premises
which will in any way obstruct or interfere with the rights of other Tenants or
occupants of the building or bUildings adjoining or neighboring the Premises or
injure or annoy them or use or allow the Premises to be used for any unlawful
or objectionable purpose, nor shall Tenant cause, maintain or permit any
nuisance in, on or about the Premises. Tenant shall not commit or suffer to
be committed any waste in or upon the Premises.
7.3.4. Tenant shall not use the Premises or permit anything to be done in or about
the Premises which will in any way conflict with any law, statute, ordinance or
governmental rule or regulation or requirement of duly constituted public
authorities now in force or which may hereafter be enacted or promulgated.
Tenant at its sole cost and expense shall promptly comply with all laws,
statutes, ordinances and governmental rules, regulations or requirements now
in force or which may hereafter be in force and with the requirements of any
board of fire underwriters or other similar body now or hereafter constituted
relating to or affecting the condition, use or occupancy of the Premises
including, without limitation, all state, federal and local environmental
protection laws. The judgment of any court of competent jurisdiction or the
admission of Tenant in any action against Tenant, whether Landlord be a
party thereto or not, that Tenant has violated by law, statutes, ordinance or
governmental rule, regulation or requirement, shall be conclusive of the fact as
between Landlord and Tenant
LEASE - Page 4

432

7.3.5. Not Used
8. MAINTENANCE AND REPAIRS, AL TERA T/ONS AND ADDITIONS AND UTILITIES

8.1.

Maintenance and Repairs.

8.1.1. By Landlord and Tenant. Landlord and Tenant agree at all times during the
term of this Lease, to maintain the Premises in the same manner that the
Premises has been maintained by both the Landlord and Tenant in the past.
8.1.2. Not Used
8.2.

Alterations.

8.2.1. Tenant shall not make any alterations or additions to the Premises nor make
any contract therefor without first procuring Landlord's written consent, which
shall not be unreasonably withheld.
8.3.

Not Used

9. NOT USED
10. NOT USED

11. INDEMNITY
11.1. Indemnification Provisions.
11.1.1.Tenant shall indemnify and hold harmless Landlord from and against any
and all claims arising from Tenant's use of the premises or the conduct of its
business or from any activity, work, or thing done, permitted or suffered by
Tenant in or about Tenant's Premises, and shall further indemnify and hold
Landlord harmless from and against any and all claims arising from any
breach of or default in the performance of any obligation on Tenant's part to
be performed under the terms of this Lease, or arising from any act or
negligence of Tenant, or any of its agents, contractors, or employees, and
from and against all costs, attorney's fees, expenses and liabilities incurred in
or from any such claim or action or proceeding brought thereon; and in case
any action or proceeding be brought against Landlord by reason of any such
claim, the Tenant, upon notice from Landlord, shall defend the same at
Tenant's expense by counsel reasonably satisfactory to Landlord. Tenant, as
a material part of the consideration to Landlord, hereby assumes all risk of
damage to property or injury to persons, in, upon or about the Premises and
Tenant hereby waives all claims in respect thereof against Landlord, excepting
only damage or injury resulting from the negligence of Landlord; its employees
LEASE - Page 5

433

and agents, or of and from any costs, attorney's fees, expenses and liabilities
resulting from or caused by construction defects in the structural portion of the
Premises.
11.1.2.Landlord shall indemnify and hold harmless Tenant from and against any
and all claims arising from Landlord's use of the premises or the conduct of its
business or from any activity, work, or thing done, permitted or suffered by
Landlord in or about Landlord's Premises, and shall further indemnify and hold
Tenant harmless from and against any and all claims arising from any breach
of or default in the performance of any obligation on Landlord's part to be
performed under the terms of this Lease, or arising from any act or negligence
of Landlord, or any of its agents, contractors, or employees, and from and
against all costs, attorney's fees, expenses and liabilities incurred in or from
any such claim or action or proceeding brought thereon; and in case any
action or proceeding be brought against Tenant by reason of any such claim,
the Landlord, upon notice from Tenant, shall defend the same at Landlord's
expense by counsel reasonably satisfactory to Tenant. Landlord, as a
material part of the consideration to Tenant, hereby assumes all risk of
damage to property or injury to persons, in, upon or about the Premises and
Landlord hereby waives all claims in respect thereof against Tenant, excepting
only damage or injury resulting from the negligence of Tenant, its employees
and agents, or of and from any costs, attorney's fees, expenses and liabilities
resulting from or caused by construction defects in the structural portion of the
Premises.
11.2. Not Used
12. INSURANCE
12.1. General Liability and Property Damage. Landlord shall at all times during the
term hereof and at its own cost and expense procure and continue in force Bodily
Injury Liability and Property Damage Liability Insurance adequate to protect
Landlord and Tenant and naming Tenant as an additional insured in the liability
contract against liability for injury or death of any person in connection with the
use, operation or condition of the Premises. Such insurance at all times shalf be
in an amount of not less than $1,000,000.00 combined single limit for bodily injury
and property damage.
12.2. Not Used
12.3. Not Used
12.4. Waiver of Subrogation. To the fullest extent permitted under applicable policies
of insurance, Landlord and Tenant each hereby waives any and all rights of
recovery against the officers, employees, agents and representatives of such
other party for loss of or damage to such waiving party of its property or the
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property of others under the standard form of fire insurance policy with all
permissible extension endorsements covering additional perils or under any other
policy of insurance carried by such waiving party in lieu thereof.
13. NOT USED

14. NOT USED

15. ASSIGNMENT AND SUBLEASE
15.1. Tenant shall not voluntarily or by operation of any law assign, license, transfer,
mortgage or otherwise encumber all or any part of Tenant's interest in this Lease
or in the Premises, and shall not sublet or license all or any part of the Premises
without the prior written consent of Landlord, which shall not be unreasonably
withheld.
16. NOT USED

16.1. Quiet Enjoyment Landlord agrees that Tenant, upon paying the rent and
performing the covenants and conditions of this Lease, may quietly have, hold and
enjoy the Premises during the term hereof or any extension thereof:
16.2. Not Used
17. DEFAULT: REMEDIES

17.1. Default. The occurrence of any of the following shall constitute a material
default and breach of this Lease by Tenant:
17.1.1.Any failure by Tenant to pay rent or any other monetary sums required to be
paid hereunder within 30 days from the date they are required to be paid.
17.1.2.The repudiation of this Lease by Tenant, any action by Tenant which
renders performance by Tenant of its obligations under this Lease impossible,
or any action by Tenant which demonstrates an intent by Tenant not to
perform an obligation under this Lease or not to continue with the
performance of obligations under this Lease.
17.1.3.Not Used
17 .1.4.A failure by Tenant to observe and perform any other provision of this Lease
to be observed or performed by Tenant or any provision of the Obligations to
be observed or performed by Tenant, where such failure continues for thirty
(30) days after written notice thereof by Landlord to Tenant; provided,
however, that if the nature of the default is such that the same cannot
reasonably be cured within said thirty (30) day period, Tenant shaH not be
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deemed to be in default if Tenant shall within such period commence such
cure and thereafter diligently prosecute the same to completion,
17,2, Not Used
17,3, Remedies, In the event of any such material default or breach by Tenant,
Landlord may at any time thereafter without limiting Landlord in the exercise of any
right or remedy at law or in equity which Landlord may have by reason of such
default or breach:
17.3.1.Maintain this Lease in full force and effect and recover the rent and other
monetary charges as they become due, including amounts due through
acceleration as provided below, without terminating Tenant's right to
possession irrespective of whether Tenant shall have abandoned the
Premises. Landlord shall have the right to attempt to relet the Premises at
such rent and upon such conditrons and for such a term, and to do all acts
necessary to maintain or preserve the Premises as Landlord deems
reasonable and necessary to maintain or preserve the Premises as Landlord
deems reasonable and necessary without being deemed to have elected to
terminate the Lease,
17,3.2,Terminate Tenant's right to possession by any lawful means, in which case
Tenant's rights under this Lease shall terminate and Tenant shall immediately
surrender possession of the Premises to Landlord
17.4, Not Used
17.5. Not Used
17.6, Not Used
17,7, Not Used
17.8, Default by Landlord. Landlord shall be in default if Landlord fails to perform
obligations required of Landlord within a reasonable time, but in no event later
than thirty (30) days after written notice by Tenant to Landlord specifying wherein
Landlord has failed to perform such obligations, Tenant shall, among other
remedies, demand specific performance from Landlord herein in this Lease,
18. NOT USED
19. OPTION TO PURCHASE PREMISES
19.1, Option.
The Landlord hereby grants to the Tenant the exclusive and
irrevocable Option to Purchase the Premises upon the terms and conditions set
forth in this paragraph 19 (herein called the "Option"). The Option shall mature on
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July 15, 200Band may thereafter be exercised as herein provided. If the Tenant
exercises the Option, then the LandJord and the Tenant shall buy and sell the
Premises upon thefo/lowing terms and conditions.
19.2. Purchase Price. The Purchase Price for the Premises shall be equal to Three
Hundred Thirty Thousand Six Dollars and thirteen cents ($330,006.13). The
purchase price shall be paid in equal annual installments of Forty Thousand
Dollars ($40,000.00) beginning on the 1st day of March, 2009 with a final payment
due and owing on the 1st day of March, 2020, in the amount of Twenty Seven
Thousand; Five Hundred Eighty-Four Dollars and Forty·Two cerits ($27,584A2).
19.3. Conveyance. At Closing, Seller shall convey the Real Property to Buyer by a
general Warranty Deed in a form reasonably satisfactory to the Buyer (herein the
"Oeed"): Title lothe Real Property shall be marketable and insurable and shall be
free arid clear of all liens, encumbrances and restrictions other than (i) real
property faxes and assessments for the current year which are not due and
payableOri or before the Closing Date, and (li) the Permitted Exceptions (as
hereinafterdefined).
19.4. TitleCommitmenVReview Period.
19.4.1.Title. Commitment. Within fifteen (15) days after exercise of the option as
herein provided, the Landlord shall deliver to the Tenant (a) a current
commitment for an owner's AL fA standard coverage policy of title insurance
together with {b) a legible copy of all' exceptions referred to in the said report
(the cOmmitment report, together with a legible copy of all exceptions referred
to in the said report is herein referred to as the ''Title Commitment") issued by
a murual'yagreedupon Title Company (the "Title Company"), describing the
Real PropertY,iisting Buyer as the prospective named insured and showing
the Purchase Price as the policy amount.
19.4.2.Reviewof Title Commitment.
Buyer shall have severi (7) days after receipt of the Title Commitment (the
"Revi9wPeriod'i) in Which to notify Seller of any objections Buyer has to any
matters shown or referred min the Title Commitment. Any exceptions or other
items that are set forth in the Title Co Iil mitmehf and to Which Buyer does not
objechvithin the Review Period shall be deemed to be permitted exceptions
(the i'Permitted Exceptions").
With regard to items to which Buyer does object within the Review Period,
Seller shall, within severi (7) days afterreceipt of notice from Buyer of Buyer's
objections, notify Buyer of . Seller's agreement or refusal to cure such
objections; IfSeller is unable or unwilling to cure such objections by Closing
Date,iricluding any objections resulting from the extended coverage
endorsements, Buyer may. at Buyer's option, either (i) waive the objections
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not cured or (ii) within seven (7) days after receipt by the Buyer of the
foregoing notice by Seller, terminate this Offer by notice to Seller. (In the
event that the Buyer elects to terminate as herein provided, the consideration
due on exercise as provided in 19.9.1 hereof shall be applied first to pay the
premium due for the Title Commitment and the remainder thereof shall be
refunded to the Buyer and neither party shall have any further liability to the
other.)
19.5. Taxes and Proration. The term "taxes" when used in the Option means all
general and special taxes levied against the Premises and the improvements and
fixtures thereon by any taxing unit for any purpose and includes but is not limited
to those for bonds, special improvements, irrigation and drainage. All taxes,
whether paid or unpaid, shall be prorated between the Landlord and the Tenant on
a time basis as of the date of the time of Closing Date. Subject to the provisions
hereof regarding Tenant payments as rent, the Landlord shall pay before
delinquency all taxes prorated for the period of time before such date and the
Tenant sha II pay before delinquency all taxes prorated for the period of time of and
after such date.
19.6. Possession. The Tenant shall have possession of the Premises as provided
herein on the Closing Date hereof, subject to all the provisions of this lease.
19.7. Risk of Loss.
The risk of loss or damage ,to the Premises and the
improvements thereon shall be borne by the parties hereto as provided in this
lease until the closing of this purchase option. The Tenant (as buyer) shall bear
such risk of loss or damage after closing of the purchase.
19.8. Manner of Closing Sale. If the Option is exercised, the sale of the Premises
shall be closed in the manner following:
19.8.1.The parties shall mutually agree on a Closing Agent prior to the "Closing
Date".
19.8.2.The time of closing this sale shall be at such time as the Tenant may
designate by in writing at the time of exercise of the Option (herein called time
of closing), but in no event shall the date be less that thirty (30) days or more
than sixty (60) days following the exercise of the Option, unless (i) the
Landlord shall agree in writing to such other closing time or (ii) an automatic
extension of the closing is provided for herein. If, after exercise, the Option is
not closed as herein provided then the same shall lapse and be of no further
force or effect whatsoever.
19.8.3. The place of closing this sale shall be at the offices of the closing agent or
at such other place as the parties hereto may hereafter designate by mutual
agreement in writing deposited with the closing agent (herein called place of
closing). The term "time and place of closing" means the time of closing and
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the place of closing set forth above.
19.8.4. All fees of the closing agent shall be paid one half (1/2) by the Landlord and
one half (1/2) by the Tenant. The premium on the title insurance policy shall
be paid by the Landlord. If other closing expenses are incurred for which no
provision is made in this option to purchase, such closing expenses shall be
paid one half by the Tenant and one half by the Landlord.
19.8.5. Recording fees incurred in closing shall be paid as follows: the Landlord
shall pay all recording fees incurred to clear title to the Premises to meet the
requirements of paragraph 19.4 and the Tenant shall pay all recording fees
incurred to record the Deed.
19.8.6 All items provided in the Option to be prorated shall be prorated as of the
date specified in the Option for proration thereof but if no date is specified for
the proration thereof then such item shall be prorated as of the time of closing
herein specified or as changed as herein provided. If the closing of this sale
shall occur before the taxes for the current year are known, then the proration
of taxes shall be based on the taxes for the preceding year and each party
hereto accepts such basis of proration as final.
19.9. Exercising of Option to Purchase.
19.9.1.To exercise the Option, the Tenant must give written notice thereof to the
Landlord subsequent to the maturity of this option on July 15, 2008 and during
the Term of this lease (including any agreed extension or exercised option
term but excluding any holdover term). Any attempt to exercise the Option
that does not strictly comply with this paragraph is void and does not
constitute an effective exercise the Option.
19.9.2 If the Tenant exercises the Option to Purchase as provided in the Option,
then (i) the Landlord and the Tenant shall be firmly bound to buy and sell the
Premises on the terms and conditions provided in the Option; and the parties
hereto shall in good faith cooperate to close this sale.
19.9.3.The Tenant's right to exercise the Option is suspended and the Tenant shall
not have the right to exercise the Option while the Tenant is in default in
performing any of the provisions of this lease to be performed by the Tenant,
whether or not a notice of default has been served by the Landlord specifying
such defaults. Tenant's right to exercise the Option is cancelled in the event
of the cancellation of the term as herein provided.
19.9.4.ln the event that, after exercise as herein provided, the Buyer shall fail to
close the transaction contemplated hereby for any reason other than as a
result ofterrnination ofthis option as provided in 19.4.2 hereof, the Seller shall
retain the consideration paid as provided in 19.9.1, without limiting any
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remedy that the Seller may have as a result of such failure to close.
19.10 Not Used.
19.11. Time of Essence. Time and prompt performance of each and every provision
of the Option is of the essence.
19.12. Recording the Option Prohibited. This Lease and Option herein shall be
recorded in the county where the Premises are located.
19.13. Assignment or Transfer Prohibited. The Tenant shall not sell or contract to sell
or assign or contract to assign or otherwise transfer or hypothecate or assign as
security or pledge or otherwise encumber the Tenant's interest in the Option or the
Premises or any part thereof separate from this lease without first obtaining the
written consent of the Landlord. Any violation of the provisions of this paragraph
by the Tenant shall forthwith and without notice terminate the Option to Purchase.
Likewise, the Landlord shall not sell or contract to sell or assign or contract to
assign or otherwise transfer or hypothecate or assign as security or pledge or
otherwise encumber the Landlord's interest in the Option or the Premises or any
part thereof separate from this lease without first obtaining the written consent of
the Tenant.
19.14. Not Used
20. MISCELLANEOUS
20.1. Estoppel Certificate.
20 1.1.Landlord or Tenant shall at any time upon not less than ten (10) days prior
written notice from the respective Landlord or Tenant execute, acknowledge
and deliver to Landlord or Tenant as necessary a statement in writing (i)
certifying that this Lease is unmodified and in full force and effect (or, if
modified, stating the nature of such modification and certifying that this Lease,
as so modified, is in full force and effect) and the date to which the rent and
other charges are paid in advance, if any, and (ii) acknowledging that there
are not, to Landlord or Tenant's respective knowledge, any uncured defaults
on the part of Landlord hereunder, or specifying such defaults if they are
claimed. Any such statement may be conclusively relied upon by any
prospective purchaser or encumbrance of the Premises or the Building.
20.1.2.Landlord or Tenant's failure to deliver such statement within such time shall
be conclusive upon Tenant (i) that this Lease is in full force and effect, without
modification except as may be represented by Landlord or Tenant, (ii) that
there are no uncured defaults in Landlord's or Tenant's performance, and (iii)
that not more than an amount equal to one month's rent has been paid in
advance.
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20.2. Not Used
20.3. Captions; Attachments: Defined Terms.
20.31.The captions of the paragraphs of this Lease are for convenience only and
shall not be deemed to be relevant in resolving any question of interpretation
or construction of any section of this Lease.
20.3.2.Exhibits attached hereto, and addenda and schedules initialed by the
parties, are deemed by attachment to constitute part of this Lease and are
incorporated herein.
20.3.3.The words "Landlord" and "Tenant," as used herein, shall include the plural
as well as the singular. Words used in neuter gender include the masculine
and feminine. Words used in the masculine or feminine gender include the
neuter. If there be more than one Landlord or Tenant, the obligations
hereunder imposed upon Landlord or Tenant shall be joint and several; as to
a Tenant which consists of husband and wife, the obligations shall extend
individually to their sole and separate property as well as community property.
The term "Landlord" shall mean only the owner or owners at the time in
question of the fee title or a Tenant's interest in a ground lease of the
Premises or the Building. The obligations contained in this Lease to be
performed by Landlord shall be binding on Landlord's successors and assigns
only during their respective periods of ownership.
20.4. Entire Agreement. This instrument, along with any exhibits and attachments
hereto, constitutes the entire agreement between Landlord and Tenant relative to
the Premises. This agreement and the exhibits and attachments may be altered,
amended or revoked only by an instrument in writing signed by both Landlord and
Tenant.
20.5. Severability. If any term or provision of this Lease shall, to any extent be
determined by a court of competent jurisdiction to be invalid or unenforceable, the
remainder of this Lease shall not be affected thereby, and each term and provision
of this Lease shall be valid and be enforceable to the fullest extent permitted by
law; and it is the intention of the parties hereto that if any provision of this Lease is
capable of two constructions, one of which would render the provision valid, then
the provision shall have the meaning which renders it valid.
20.6. Costs of Suit.
20.6.1.Each party shall have the right to seek and obtain reasonable attorney's
In the event of any
fees and costs in enforcing its right hereunder.
controversy, claim or action being made, filed or instituted between the parties
to this Agreement to enforce the terms and conditions hereof or arising from
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the breach of any provIsIon hereof, the prevailing party will be entitled to
receive from the other party all costs, damages, and expenses, including
reasonable attorney's fees, incurred by the prevailing party, whether or not
such controversy or claim is litigated or prosecuted to judgment. The
prevailing party will be that party who was awarded judgment as a result of
trial or arbitration, or who receives a payment of money or other concession,
from the other party in settlement of claims asserted by this party.
20.62Should Landlord, without fault on Landlord's part, be made a party to any
litigation instituted by Tenant or by a third party against Tenant, or by or
against any person holding under or using the Premises, by license of Tenant,
or for the foreclosure of any lien for labor or materials furnished to or for
Tenant or any such other person or otherwise arising out of or resulting from
any act or transaction of Tenant or of any such other person, Tenant
covenants to save and hold Landlord harmless from any judgment rendered
against Landlord or the Premises or any part thereof, and all costs and
expenses, including reasonable attorney's fees incurred by Landlord in or in
connection with such litigation.
20.7. Time; Joint and Several Liability. Time is of the essence of this Lease and each
and every provision hereof, except as to the conditions relating to the delivery of
possession of the Premises to Tenant. All the terms, covenants and conditions
contained in this Lease to be performed by either party, if such party shall consist
of more than one person or organization, shall be deemed to be joint and several,
and all rights and remedies of the parties shall be cumulative and nonexclusive of
any other remedy at law or in equity.
20.S. Binding Effect; Choice of Law. The parties hereto agree that all the provisions
hereof are to be construed as both covenants and conditions as though the words
importing such covenants and conditions were used in each separate paragraph
hereof. Subject to any provisions hereof restricting assignment or subletting by
Tenant, all of the proVisions hereof shall bind and inure to the benefit of the parties
hereto and their respective heirs, legal representatives, successors and assigns.
This Lease shall be governed by the laws of the State of Idaho.
20.9. Waiver. No covenant, term or condition or the breach thereof shall be deemed
waived, except by written consent of the party against whom the waiver is claimed,
and any waiver or the breach of any covenant, term or condition shall not be
deemed to be a waiver of any covenant, term or condition. Acceptance by
Landlord of any performance by Tenant after the time the same shall have
become due shall not constitute a waiver by Landlord of the breach or default of
any covenant, term or condition unless otherwise expressly agreed to by Landlord
in writing.
20.10. Surrender of Premises. The voluntary or other surrender of this Lease by
Tenant, or a mutual cancellation thereof, shall not work a merger and shall, at the
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option of Landlord, terminate all or any existing subleases or subtenancies, or
may, at the option of Landlord, operate as an assignment to it of any or all such
subleases or subtenancies.
20.11. Holding Over. If Tenant remains in possession of all or any part of the
Premises after the expiration of the term hereof, with or without the express or
implied consent of Landlord, such tenancy shall be from month to month only,
and not a renewal hereof or an extension for any further term, and in such case
rent, including percentage rent and other monetary sums due hereunder, shall be
payable in the amount and at the time specified in this Lease and such month
tenancy shall be subject to every other term, covenant and agreement contained
herein.
20.12. Acts of God. Any prevention, delay or stoppage due to strikes, lockouts, labor
disputes, acts of God, inability to obtain labor or materials or reasonable
sUbstitutes therefor, governmental restrictions, governmental regulations,
governmental controls, enemy or hostile governmental action, civil commotion, fire
or other casualty, and other causes beyond the reasonable control of the party
obligated to perform, shall excuse the performance by such party for a period
equal to any such prevention, delay or stoppage except the obligations imposed
with regard to rent and other charges to be paid by Tenant pursuant to this Lease.
20.13. Not Used.
20.14. Notices. All notices or demands of any kind required or desired to be given by
Landlord or Tenant hereunder shall be in writing and shall be deemed delivered
forty-eight (48) hours after depositing the notice or demand in the United States
mail, certified or registered, postage prepaid, addressed to the Landlord or Tenant
respectively at the addresses set forth under the summary above or at such other
address as requested pursuant to written notice given as provided hereunder.
20.15. Authority. If Tenant is a corporation, each individual executing this Lease 011
behalf of said corporation represents and warrants that he is duly authorized to
execute and deliver this Lease on behalf of said corporation in accordance with a
duly adopted resolution of the Board of Directors of said corporation or in
accordance with the Bylaws of said corporation, and that this Lease is binding
upon said corporation in accordance with its terms. If Tenant is a corporation,
Tenant shall simultaneously with the execution of this Lease, deliver to Landlord a
certified copy of a resolution of the Board of Directors of said corporation
aut~orizing or ratifying the execution of this Lease, and a certificate of good
standing for the corporation.
20.16. Not Used
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IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease
on this _ _ day of April, 2004.

LANDLORD:

TENANT:

Croft and Reed, Inc.

Steel Farms, Inc.

bYL~~-Kevi'; Steel, - - - - - - - -

by:

bYU~~

~iLAl\..,vV)) ~
Venna Reed,

Doug Stew~_~._ _ _ _ _ __

------.

STATE OF IDAHO
County of

~1t!~O(, /Ie

: ss

»

On this
day of April, 2004, before me, the undersigned, a Notary Public for
G'
I"d t:'c./ (! /ff' ~c d , known or
the State of Idaho, personally appeared,
identified to me to be the manager or a member of C, '" 7 ..; tI C'~c/
, the
Corporation that executed the instrument or the person who executed the instrument on
behalf of said Corporation and acknowledged to me that such Corporation executed the
same
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STATE OF IDAHO
County of

: ss

Ig~

»

On this
day of April, 2004, before me, th
ndersigned, a Notary Public for
the State of Idaho, personally appeared,
known or
identified to me to be the manager or a member of
~c- d
___ , the
Corporation that executed the instrument or the person who executed the instrument on
behalf of said Corporation and acknowledged to me that such Corporation executed the
same

c..d

, c; ->

,

N tary Public ::£the Sta:Zf Idaho
~
~/
Residing at:
My Commission EX Pires:
t{/!11 /4 2v?

7

STATE OF IDAHO
County

OR.~~

: ss

On this d~ day of April, 2004, befor
rsigned, a Notary Public for
the State of Idaho, personally appeared,
, known or
identified to me to be the manager or a me ber, f
, the
Corporation that executed the instrument or the person who executed the instrument on
behalf of said Corporation and acknowledged to me that such Corporation executed the
same
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STATE OF IDAHO

countyofd~

: ss

On this d-2- day of April, 2004, before
ed, a Notary Public for
, known or
the State of Idaho, personally appeared,
, the
identified to me to be the manager or a member of
Corporation that executed the instrument or the person who executed the instrument on
behalf of said Corporation and acknowledged to me that such Corporation executed the
same

4~A~

Not~'Y PUbIiCJ2t~ ~Z 1~9ho

Residing at:
~. ~ /
My Commission EXPire~, /.?,. .,?od.;:::.

04-
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EXHIBIT "A"

DESCRIPTION OF THE PREMISES

TOWNSHIP 3 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section: 32; SW1/4SW1/4
TOWNSHIP 2 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section: 5; S1/2NW1/4

The South Half of the Northwest Quarter (S1/2NW1/4) of
Section Five (5), and the Northeast Quarter (NE1/4) of
Section Six (6), all in Township Two (2) North,
Range Thirty-six (36), East of the Boise Meridian.

TOWNSHIP 3 NORTH, RANGE 36 EAST OF THE BOISE MERIDIAN
Section: 32 S1/2NW, N1/2N1f2N1/2SW1/4

The Southwest Quarter and the North Half of the Northwest
Quarter (SW1/4N1/2NW1/4) of Section 5, Township 2 North, Range
36, East Boise Meridian; The East Half of the Southwest
Quarter (E1/2SW1/4), and the Northwest Quarter of the Southwest
Quarter (NW1/4SW1/4), and the South Half of the Northwest Quarter (S1/2NW1/4), all in Section 32, Township 3 North, Range 36,
East of the Boise Meridian.

Initials:

Landlord
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Tenant

LOEln SummGll'l'
i

I

I

Loan l~moun'iI $ "00,000.00 I
.L\nnual ln\sresi Rs\e,' _ _.....:6:..:..0::..:0~%=-!1
Loan Period in Years
16 I
l\Jumoer or Payments Per 'f ear l - - - - - - - '1'--J/
r----3~/~1/~20~O~41

Scheduled PGl)'menli $
39,580. 136 i
S cheduled Number of Payments ~
16 I
I Actue,1Number of Palll11entsl
16
I
Tolal Earlv Payments $
6,287."1C 1

I

L

5

I

i

T~,al

Interest $ 229,239.58

419. 14

lGfloler Name: IRichard Reed
-.-

Prn&

F'aymellO,

Beginning

'Uo .

DlJ~~

Bah;nce

"--

-"

..

"-

-

Elm

SchetlluJecl
Pdl}'ment

Plill'~

3
L'

5
6

3/1 /2005 $
3/1/2006

400,00000
384 ,000.00

3/1/2007
3/1/2008
3/1 12009
3/112010

367 ,040 ,01
349,062,41

7

3/1/2011

8
9

3/1/201 2
3/1/2013

10
11

3/ 112014

12
13
1i1

15
16

Prlnci~'

liLill! ... -

c:;;.""' ~''''''''.-

'"

Total
P!!Iymanl

3/112015
3/1/2016
311/2017
31 112018
3/1/2 019
3/ 1/2020

330,006,16
309,80653
288,394 .92
265,698 .62
24 1,640.54
215,138,97
189,107,31
160,453.76
130,080,98
97,885.85
63 .75900

27,584.5L!

$

39,580.86
39,580.85

9)

$

419 . 14
419,14
419,14
4 19. 14
4 19, 1<?
4 19,14
419 ,14
41 9. 14
419.14
419 . 14
4 19,H
419 ,14
41 9,14
41 9.14
4 19. 1.<1.

39,580 ,86
39,580.86
39,580.86
39.580,86
39,580,86
39,580.86
39,580.86
39 ,580,86
39,580,86
39,580 ,86
39,580.86
39 ,580 .86
39,580,86
39 ,58086

o{?

16,000.00
16,960.00
17,977.60
19,056.25
20,19963
21,411 .61
22,696.30
24,05808

25,501 .57
27,031,66
28,653.56
30 ,372 .77
32 ,195,14
34,126 ,85
36,17446
25,92947

~ =.

Eflding
B'J'emc&

Inwres;t

$

24,000.00
23,040,00
22,02240

20,943.74
19,800 ,37
'1 8,588 ,39
17,303.70
15,94 1,92
14,498.43
12,968.34
11,346.44
9,627 ,23

7 ,804 ,86
5,873,15
3 ,825,54
1,655.07

$

384,000 .00
367 ,040,01

,., f49,06.? <!1
.~30, 006 .1 6.,'_ ,f

309}!0653
288,394.92
265,698.62
241,640 ,54
216,138,97
189,-107 .31
160,453,76
130,080,98
97,885 ,85
63,759,00
2 7,584 .54
0 .00
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$

40 ,000.00
40,000.00
40,000 ,00
40,000.00
40 ,000.00
40,000.00
40,000.00
40,000.00
40,000.00
40,000.00
40,000,00
40 ,000.00
40,000.00
40 ,000.00
40,000.00
27,584 .54
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Charles A. Homer, Esq. (ISB No. 1630)
DeAnne Casperson, Esq. (ISB No. 6698)
HOLDEN K1D\VELL HAHN & CRAPO, P.L.L.c.
P.O. Box 50130
1000 Rjverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518
Attorneys for Plaintiff

IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
STEEL FARMS, INC. ,

Case No. CV-2008-7912

Plaintiff,
v.

CROFT & REED, INC.,

THIRD AMENDED NOTICE OF
DEPOSITION
·DUCES TECUM

Defendant.
CROFT & REED, INC.,
Counterclaimant,
v.

STEEL FARMS, INC.,
Counterdefendants.

TO:

All Parties and Their Respec.tive Counsel of Record .

YOU WILL PLEASE TAKE NOTICE That Plaintiff Steel Farms, Inc., will take
the testimony on oral examination of RICHARD K. HALE, CPA, pursuant to Idaho Rules
of Civil Procedure 26 and 30(a) & (b), before a duly authorized court reporter and notary
public, on the 27 th day of July, 2009, at the hour of 11 :00 a.m. at the offic.es of Holden,

Kidwell, Hahn & Crapo, P.L.L.c., 1000 Riverwalk Drive, Suite 200, Idaho Falls, Idaho,
83402. Oral examination will continue from tin1e to time until completed. You are
hereby notified to appear and take part in the examination.
Pursuant to Idaho Rule of Civil Procedure 30(a) & (b), the deponent is required to
bring to the deposition the following items and documents:
1.

Any and all files, records, or documents in your custody or control
associated with accounting services for or advice to Croft & Reed,
Inc. relating to or associated with the 2004 Lease and Option entered
in between Croft & Reed, Inc. and Steel Fanns, Inc.

2.

Any and all files, records, or documents regarding conversations,
advice, or discussions with Kevin Steel or Doug Steel or any other
representative of Steel Famls, Inc., including Greg Ehardt, regarding
any agreement for Steel Farms, Inc. to lease or purchase property
from Croft & Reed, Inc.

For purposes of this Notice, the term "document" or "documents" shall mean any
kind of written, typed, printed, graphic, photographic, videotaped or computer-generated
matter of any kind or nature, however produced or reproduced, and all mechanical or
electronic sound recordings, and written transcripts thereof, or electronic mail, however

2
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produced or reproduced, including all marginal notations, drafts, duplicates, and carbon
copies thereof.

Date:

1/\3/ oct

I

(~tMalld/JA:: !fA lt7diA-u
<

~eAnne Casperson, Esq.

HOLDEN. KlD\\TELL, HAHN & CRAPO, P.L.L.c.

3

-
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CERTIFICATE OF SERVICE
I hereby certify that I served a copy of the following described pleading or
document on the atiomeys listed below by hand delivering, by mailing or by facsimile,
with the correct postage thereon, on this

DOCUMENT SERVED:

~ay of July, 2009.

THIRD AMENDED NOTICE OF DEPOSITION

DUCES TECUM
ATTORNEYS SERVED:
Michael D. Gaffney
Nathan Olsen
BEARD, ST. CLAIR, GAFFNEY, P.A.
2105 Coronado Street
Idaho Falls, ID 83404-7495

( ) First Class Alail
( ) Hand Delivery
(X ) Facsimile
( ) Overnight Mail

G. Lance Nalder
Nalder Law Office
591 Park Ave., Ste. 201
Idaho Falls. ID 83402

( )
( )
(X )
( )

n

First Class Mail
Hand Delivery
Facsimile
Overnight Alai!

(flDeAnne Casperson, Esq.

G:IWPDATAICAHl14919\Pleadings\Depo Hale lTd AMD.N01.wpd:bel

4
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IN THE DISTRICT COURT OF THE SE\~NTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO , IN AND FOR THE COUNTY OF
BONNEVILLE
STEEL FARMS, INC. ,

)

Plaintiff ,
vs .
CROFT

&

REED, INC . ,
Defendant .

CROFT

& REED ,

INC . ,

Counterclaimant ,
vs .
STEEL FARMS , INC. ,
Counterdefendants .

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No . CV-2008 - 7912
Volume I I

CONTINUED DEPOSITION OF RICHARD K. HALE , CPA
Tuesday , December 1, 2009 , 10 : 00 a .m.
Idaho Fal ls , Idaho

T&T

R EPORTING

CERTU1ED SHORTHAND REPORTERS

COpy
REpORTED BY:

Karla Steed
RPR, RMR , CSR

P REPARED FOR:
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Box 51 020
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208.529.5491 • FAX 208.529.5496 • 1.800.529.5491
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IN THE DISTHICT CO'iRT or
or THE STATE OF
STEEL FAPJ1S,

===============;]
THE SEVENTH JUDICIAL D1STRICT

r= PAGE 67

A P PEA RAN C E S

IN !'.ND fOR THE COUNTY OF

for the Witness:

llALDER LAW OFFICE
BY:
G. LANCE NALDER
591 Park
Suite 201

INC.,

Idaho Falls,
(208)
542-0525

P1Ciintif f

83402

I

V5,

REED,

CR.OFT

Steel

Also Present:

INC.

Steel

Ca5e No. CV-2008-7912

Defendant_

Volume II
I

REED, INC.

CPOFT

Counterclaimant,

vs.
STEEL FARMS,

INC.,

Cour,terdefendants.
CONTIN'iED DEPOSITION OF RICHARD K. HALE, CPA
Tuesday, December 1, 2009, 10:00 a.m.
Idaho falls!

Idaho

Karla Steed
RPR,RHR,CSR

67
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II D E X

COllTIllUED DEPOSITIOll Of R:CHARD K. HALE, CPA

E XA M
BE IT REMEMBERED that the continued deposition

of

RICHARD K. HALE, CPA

for the Plaintiff
Hahn & Crapo,
00,

I

Idaho Falis,

RICHARD K. HALE, CPA

was taken by the attorney

Idaho, before Karla Steed,

PAGE

EXAHINATlON BY

at the offices of Holden Kidwell

located at 1000 Riverwalk Drive,

NAT I 0 II

WITNESS

69

HS. CASPERSON

Suite

Court

Reporter and Notary Public, in and for the State of
Idaho,

on Tuesday,

the 1st day of December, 2009

commencing at the hour of ]0:00 a.m./

in the

above-entitled matter.

E X H I BIT S
PAGE

llUHBER

A F PEA RAN C E S
For the Plaintiff:

HOLDEN UDWELL HAHN & CRAPO, PLLC
BY:
DEANNE CASPERSON

1000 Riverwalk Drive, Suite 200
50130
Idaho Falls, Idaho
83405
(208) 523-0620
dcasperscn@holdenlegal.com

Post effice Box

4.

Order on Motion 10 Compel document

5.

Rudd

6.

Subpoena To Appear at Deposition Duces Tecum

&

Company dDcument . . . . . . . . . . . .

70

107

118

For the Defendant:

BEARD, 5T.CLAIR, GAFFNEY, P.A.
BY:
MICHAEL D. GAFFNEY
NATHAH OLSEN
2105 Coronado Street
Idaho falls
Idaho
83404

(208)
71
gaffney@beardstclair.com
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1 (The continued deposition proceeded at 10:00 a.m. as
2 follows:)
3
RICHARD K. HALE, CPA
4
produced as a witness at the instance of the
5
Plaintiff and having been first duly sworn, was
6
examined and testified as follows:
7
MS. CASPERSON: Let the record reflect
i 8
this is the time and the place agreed on by the
9
parties for the continuing deposition of Richard
10
Hale pursuant to the Idaho Rules of Civil
11
Procedure and the Court's order of
12
September 30th, 2009.
13
EXAMINATION
14 BY MS. CASPERSON:
Q Mr. Hale, for the record would you
15
16 state your full name.
17
A Richard Kent Hale.
Q
18
Mr. Hale, as you're aware this is the
19 continuing deposition and -- a couple of months ago
20 we deposed you previously. We're here today to be
21 able to have you answer additional questions that
22 the Court has ordered that you are allowed to
23 answer.
24
As I had explained to you previously,
25 when you were deposed, we have just a few rules; and

~

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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I want to go over those again. The first of which
is that you and I need to be careful not to speak
over the top of one another.
If I am speaking, if you will wait for
me to finish the question; then I will allow you an
opportunity to respond so we can have a clear
record.
Second thing is, if you don't
understand something that I've asked you, please ask
me to restate it. I am sure at some time in this
deposition I will ask a very poor question and you
will need me to restate it. Feel free to do so;
otherwise, I will assume that you understood the
question.
If you need a break at any time, just
say so. The only thing that I would ask is that if
'
there is a pending question on the table, that you
answer that before we take the break.
Is there any reason why you can't
testify truthfully today?
A No.
Q Great.
(Exhibit 4 marked)
r ~'>..)
BY MS. CASPERSON:
J;.
I
Q Mr. Hale, let me hand you what was
.

'WWW

1
2
3
4
I 5
6
! 7
I 8
9
10
11
12
13
14
15
16
17
18
19
20
21
I 22
23
24
25

T~nclTReDortillfl.com

'\:j7

PAGE 71

marked as Exhibit Number 4. Do you recognize that
document?
A Yes.
Q Have you had an opportunity to review
the scope of the Court's order on the Motion To
Compel?
A Yes.
Q Do you have an understanding of what
you're allowed to testify with regard to today?
A I don't have a clear understanding. I
have an understanding.
I will do my best.
Q I appreciate that. And I apologize
that you have to come back here today.
I will defer to your counsel obviously
to direct you when he believes that something is
still protected under the terms of that Court order.
Mr. Hale, when we previously deposed
you I had asked you some questions about
conversations that you had had with Kevin Steel with
regard to the 2004 lease and option to purchase. Do
you recall that?
A Yes.
Q Let me go back and ask you when the
first time you can recall having a conversation with
p AGE

72

1 Mr. Steel with regard to that lease and option.
2
A I am assuming it would be March, April
3 of 2004. I don't know the exact date.
4
Q Mr. Hale, I noticed that while you were
5 answering that you were looking at something in
6 front of you.
7
Are those notes that you prepared for
8 your deposition today?
A They are some notes that I prepared to
9
10 be able to answer questions today, yes.
Q And may I take a look at those?
11
A No.
12
13
MR. NALDER: Let me look at them first
14
This is infonmation that you and I
discussed yesterday, correct?
15
THE WITNESS: Most of it, yes.
16
MR. NALDER: Okay. That is privileged,
17
18
attorney-client communication. It was prepared
at my request and pursuant to discussions thai we
19
had yesterday. So if you want him to answer just
20
21
based on his memory without any prompting or
reference to any notes, we can do that. But I am
22
23
not going to allow him to give these notes to
24
you.
25

T&T Reporting
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1
MS. CASPERSON: That is fine. I have
2
no objection to him using those to assist in his
3
answers.
4 BY MS. CASPERSON:
5
Q When you said that you think it was
I 6
March or April, was that in the year 2004?
7
A 2004.
8
Q And where were you when you were first
9 contacted by Mr. Steel?
10
A In my office.
11
Q Was this a telephone conversation?
12
A Yes.
13
Q Was there anybody else participating in
·14 the telephone conversation other than you and
15 Mr. Steel that you are aware of?
16
A Not that I am aware of.
17
Q And what did Mr. Steel say to you?
18
A We had multiple discussions.
19
Q And can you tell me what those were?
20
A They were regarding a contract that had
21 been drafted by Greg Ehardt, their attorney,
22 regarding a lease with an option to buy some ground
23 from Croft & Reed, Inc.
24
Q What specifically did Mr. Steel say
25 about this lease and option to buy?

,3
4
5
6
7
8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

i
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1
2
3
4
5
6

I

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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A Specifically?
Would you be more clear.
Q What can you recall about that
conversation?
A Well, again there was not a
conversation. We had several phone calls. I don't
know how many. But during a few-week period there
were -- there was more than one conversation. So to
say specifically what happened in each of those
conversations, I can not --I can not say. But the
idea of the communication back and forth from my
standpoint was from a tax standpoint; and that was
to make sure that any purchase of this land did not
happen until after July 1st, 2008.
Q Why was it that that purchase did not
need to happen until after that date?
A I could go into a lot of detail about
tax law, but-MR. GAFFNEY: Well, that is a fairly
generic question. But was this something -- I am
going to ask you a question. Was this something
in relation to tax strategies that you had
developed with Richard --THE WITNESS: Reed.
MR GAFFNEY: -- Richard Reed. I was

I
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going to say Richard Hale.
MR. NALDER: Just answer that question
yes or no.
THE WITNESS: Yes.
MR. GAFFNEY: Okay. Well, then I am
going to object on privilege.
BY MS. CASPERSON:
Q Mr. Hale, how did you first become
aware that there was any plan for Croft & Reed to
sell any land to Steel Farms?
A I believe that would be privileged.
Q Well, let me •• do you just get a phone
call out of the blue from Kevin Steel and he says,
you know: I have this deal to discuss with you?
A Your question was -- maybe you can read
it back. But your question was: How I first became
involved in that, and that is privileged. That is
communication with my client.
Q Okay. I am not trying to get what
those communications were. It's just that you were
aware of the deal as a result of communications with
your client, is that correct?
MR. NALDER: I think you can answer
that generally either yes or no.
THE WITNESS: Yes.
PlIGE
.,, 6
r

1 BY MS. CASPERSON:
Q And associated with that deal Kevin
2
3 Steel called you to talk about the terms of that
4 lease and option, is that correct?
I 5
A Yes.
Q
6
Let's go back with regard to what you
7 recall. I understand that this has been some time
8 ago. You may not recall what your discussions
9 specifically were with Kevin Steel in terms of the
10 order that they came in.
11
Tell me everything that you can recall
12 discussing with Kevin Steel about that 2004 lease
13 and option.
14
A Again, as I said, we needed to be
15 assured that the purchase part of it would not occur
16 until after July 1st, 2008.
17
Q What else?
18
A A payment structure was discussed.
Q When you say "payment structure", are
19
20 you talking about an amortization schedule?
A Yes.
21
Q In your prior deposition we had talked
22
23 about an amortization schedule. Do you recall that?
A Yes.
24
Q Let me hand you what was previously
25

T &T Reporting
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marked as Exhibit 2.
If I recall from your prior statement I
think you had told me that you had never seen this
amortization schedule signed. Is that correct?
A I had never seen this amortization
schedule period -Q Okay.
A -- until that deposition.
Q Okay. But you did indicate that the
sticky note that apparently was on this when it was
copied is your handwriting, correct?
MR. NALDER: I am going to object as to
the form of the question. I think that misstates
his prior testimony.
MS. CASPERSON: Please correct that if
it's incorrect.
BY MS. CASPERSON:
Q Is that your handwriting that appears
on what appears like a sticky note on that document?
A Yes.
Q As you sit here today, you don't recall
how your handwriting came to appear on the sticky
note that is on this document?
A Would you restate that, please.
Q I am just asking: Do you have any

r = PAGE 78

1

2
3
4
5

6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

explanation as to how a sticky note with your
handwriting ended up on Exhibit 2?
A No, I don't.
Q Do you recall when you made these notes
that appeared on the sticky note?
A Yes.
Q When was that?
A That would be privileged.
Q These notes were not taken in the
conversation with Mr. Steel?
A That's correct.
Q You said that you had talked about the
payment structure with Mr.••
MR. GAFFNEY: Let me interrupt for a
second. Just so it's clear, when Mr. Hale says
that that is privileged, I want the record to be
very clear that the privilege is being asserted
on behalf of Croft & Reed; but it kind of
streamlines it. Because I think he somewhat
understands the scope of the privilege. Is that
correct?
THE WITNESS: Yes.
MR. GAFFNEY: I just don't want to have
to jump in every single time saying "I join". So e--'
if we can kind of have that understanding.
;) 0

4
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MS. CASPERSON: No problem.
1
2 BY MS. CASPERSON:
Q You had said that you had discussed the
3
4 payment structure with Mr. Steel, is that correct?

5

A Yes.

Q Tell me what you specifically discussed
I 6
7 with him with regard to the payment structure.
A I don't recall specifically.
8
Q What do you recall with regard to
9
10 discussions about the payment structure?
MR. NALDER: These are discussions with
11
12
Mr. Steel?
MS. CASPERSON: Yes.
13
THE WITNESS: Well, as I said a few
14
15
moments ago, I had never seen this amortization
16
schedule until the deposition, my first
17
deposition. In my discussions with Mr. Steel-(witness confers with counsel)
18
THE WITNESS: To the extent that I can
19
remember my conversations with Mr. Steel, I had
20
21
prepared my own amortization schedule and
discussed a couple of items on that with him.
22
23 BY MS. CASPERSON:
Q Did you ever provide that to Mr. Steel?
24
A I don't recall that I provided it to
25
I

=
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Mr. Steel. I did, however, provide it to
Mr. Ehardt.
Q Did you bring a copy of that
amortization schedule that you provided to
Mr. Ehardt with you here today?
A Yes.
Q You said that you discussed a couple of
items from the amortization schedule that you had
prepared with Mr. Steel. Is that correct?
A Yes.
Q What were those two items that you
discussed specifically with him?
A I think the number of years. The
term -- in regard to the terms. The number of
years. Also the amount of the last payment. Last
payment meaning had the purchase been exercised and
payments made per that amortization schedule, what
that last payment needed to be.
Q Did the amortization schedule that you
prepared and provided to Mr. Ehard~ was it
substantially different than the amortization
schedule that exists in Exhibit Number 2?
MR. NALDER: I object to the form of
the question. I'm not sure I know what you mean
by "substantially different". Sorry.

~
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1
MS. CASPERSON: That is a fair
2
objection.
3 BY MS. CASPERSON:
4
Q I think we'll wait and go through all
5 those documents at one time.
6
Based on the amortization schedule that
7 you prepared, what were the number of years that you
8 anticipated payments to be made?
9
THE WITNESS: Can I look at them?
10
MR. NALDER: Oh, yeah, you can look at
11
them.
12
THE WITNESS: According to my
13
amortization schedule -- and it is different than
14
this one.
15
MR. NALDER: By "this one", you mean
16
Exhibit 2?
17
THE WITNESS: Exhibit 2. Excuse me.
18
Yes. Thank you.
19
MR. GAFFNEY: Actually, I think at this
20
point I am going to object because I am not sure
21
why this is relevant; since apparently it was
'22
never incorporated in any fashion until the lease
23
option.
24
MS. CASPERSON: You can go ahead and
25
answer.

1
Q You said that you had conversations
2 with Mr. Steel with regard to the amortization that
3 you prepared and a couple of the differences, is
4 that correct?
5
A Yes.
6
Q And you said that you provided this
7 amortization schedule to Mr. Ehardt?
8
A Yes.
9
Q So your understanding the purchase
10 price for this property was $440,000, is that
'11 correct?
12
A No.
13
Q What was your understanding of what the
14 purchase price was?
15
MR. NALDER: I don't want you revealing
,16
anything that was communicated between you and
17
your clients. But if you derive some
18
understanding from talking to Mr. Ehardt or Kevin
19
Steel, then that is fair game.
20
THE WITNESS: When you say "purchase
21
price", would you clarify what you mean by that,
22
please.
23 BY MS. CASPERSON:
24
Q Based on your understanding in your
25 discussions with Mr. Ehardt or Mr. Steel, what was

.,
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1
MR. NALDER: He is just objecting for
2
the record. He is not asserting that you can't
3
answer because of privilege.
4
THE WITNESS: Right. The original
5
amount on my amortization schedule starting March
6
1st, 2004 was $440,000. Exhibit 2 says $400,000.
7
My amortization shows one payment being made on
8
March 1st of 2004 of $40,000. Fifteen annual
9
payments of $40,000 each. And a final payment
10
March 1st, 2020 of $29,239.55.
11 BY MS. CASPERSON:
Q What was that amount for the last
12
13 payment again?
14
A $29,239.55.
Q
15
What have you calculated the interest
16 to be?
17
A For what period?
Q During the life of essentially that
18
19 loan.
20
MR. NALDER: You want the interest
21
rate?
22
MS. CASPERSON: Yes. The interest
23
rate.
24
THE WITNESS: Six percent.
25 BY MS. CASPERSON:

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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your understanding as to what Steel Farms was going
to pay for Croft & Reed's property?
A At what point in time?
Q The total amount that they would pay
over time for that property.
A There was a period for five annual
payments for a lease. That is not buying. That is
a lease. $40,000 annually. Five of those. March
1st of 2004. Five. Six. Seven. Eight-MR. GAFFNEY: Let's slow down. She
asked you about what your understanding was of
the purchase price related to communications from
Steel, and you were just referring to your
amortization schedule.
MS. CASPERSON: I asked for your
understanding based on your conversations with
Mr. Steel and Mr. Ehardt what that purchase price
over time would be for that property.
MR GAFFNEY: That was the point of my
objection. You were apparently referring to an
independent document to answer the question.
MS. CASPERSON: I don't think there was
any referral to any independent document.
MR. GAFFNEY: I saw him looking at it.
MR. NALDER: Yeah. I don't think we
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19
20
21
22
23
24
125

can dispute he was reading those dates from the
amortization schedule that he said he prepared.
MR. GAFFNEY: I just want the record to
be clear that the distinction is these are
amounts represented to you by either Steel or
Ehardt. That was the question.
THE WITNESS: There were to be -- based
on my conversations with Steel and my
communication with Greg Ehardt -- five annual
lease payments of $40,000 each starting in March
of 2004. So that would be March of 2004. 2005.
2006. 2007 and 2008. And that was for a lease.
And then your question about the
purchase price; the purchase price was then an
amount again per that amortization schedule if it
were to be exercised at another amount.
BY MS. CASPERSON:
Q What was that amount?
MR. NALDER: I think first you need to
clarify -- if you know, you can tell her. If you
don't know without referring to the amortization
schedule, you need to make that clear on the
record.
THE WITNESS: I can't answer that
without referring to my amortization schedule.
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agreement. So I think the question is improper.
BY MS. CASPERSON:
Q You can go ahead and answer.
MR. NALDER: Do you remember the
question?
THE WITNESS: Please restate the
question.
BY MS. CASPERSON:
Q I am asking you, based on your
understanding of your discussions -- let me separate
this. Based on your understanding from your
discussions with Mr. Ehardt and Mr. Steel, what was
your understanding of the purchase price if the
option were exercised?
MR. GAFFNEY: Let's separate this out.
Now you got two different people in here:
Mr. Ehardt, Mr. Steel. Let's get some
clarification as to who these discussions were
with.
MS. CASPERSON: I am not asking him who
the discussion was with. I'm asking him his
understanding based on discussions with either of
those two parties.
MR. NALDER: I think that was the point
of departure where you indicated that you could

;=="

1 BY MS. CASPERSON:
Q Okay. If you take a look at Exhibit 2;
2
3 does that same amount .- if there was an exercise of
4 that option, is that the same amount that is in your
5 amortization schedule?
6
MR. NALDER: I am going to have to
7
object because he can't know that unless he looks
at his own amortization schedule.
8
9
THE WITNESS: That's correct.
10 BY MS. CASPERSON:
Q Looking at your own amortization
11
12 schedule what was your understanding of what the
13 purchase price would be after the five lease
14 payments?
15
MR. GAFFNEY: Objection. His
16
amortization schedule is irrelevant because it
17
was never incorporated into the contract. So
18
these questions are -- these questions serve no
19
purpose. And they are not really responsive to
20
the - to the Order to Compel because the order
21
basically says regarding circumstances of the
22
subject agreement.
23
Well, the subject agreement is a
24
written document which incorporates an
25
amortization schedule. This is not part of that

4 tJ 0
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1
not answer with an amount without referring to
your own amortization schedule.
2
3 BY MS. CASPERSON:
,
Q So you don't have any independent
4
5 recollection of having a conversation with Mr. Steel
6 about what the purchase price would be if the option
7 were exercised?
MR. NALDER: Either you do or you
8
don't.
9
THE WITNESS: My best recollection is
10
that
in
the discussion of the amortization
11
schedule that that amount, it would have had to
12
have been discussed.
13
14
I can't say specifically: Yes, I
remember
this amount on this date. I can't
15
16
recall that. But in the general discussion, I
am sure that it would have had to have been
17
18
discussed.
19 BY MS. CASPERSON:
Q What did you tell either Mr. Steel or
20
21 Mr. Ehardt you understood the purchase price would
22 be if the option were exercised?
MR. GAFFNEY: Objection. I think that
23
gets into privilege.
24
THE WITNESS: I don't think I can
25
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answer that. I don't think that - again, that
was not my role in all of this. My only role in
this was to make sure that if there was a
purchase that it happened after July 1st, 2008.
I was not involved in negotiating the price. I
was not involved in any of that.
And so I don't think that this amount
means anything in terms of what information I
need to give to you.
BY MS. CASPERSON:
Q Well, someone had to disclose to you
what the amount was that the intended purchase of
this property was going to be in order for you to
prepare that amortization schedule; is that correct?
A Not my job. That was not my -- that
was not my job. That was not my role in this.
MR NALDER: Richard, what she is
asking is whether or not someone ever disclosed
to you the purchase price if an option were to be
exercised. And you have to answer that question
yes or no.
Obviously, if it was the Steel's or
Ehardt, she is entitled to have you tell her
that. If information came from one of your
clients, you can't disclose that.
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hundred -MR. GAFFNEY: Let's back up. That's
not what you were asked. You were asked what was
it.
THE WITNESS: Okay. The amount-$330,000 -- excuse me. $330,006.14.
BY MS. CASPERSON:
Q In your discussions with either
Mr. Steel or Mr. Ehardt about that purchase price,
was there any dispute as between Steel Farms or
Croft & Reed about that purchase price?
MR. NALDER: I am going to interpose an
objection. I don't know how he could answer that
without tangentially disclosing some
communication he had with his client.
THE WITNESS: Right.
MS. CASPERSON: I am just asking -let's back it up.
BY MS. CASPERSON:
Q Did you have any discussions with
Mr. Steel with regard to a purchase price that was
different than the one you prepared in your
amortization schedule?
A No.
Q And did you have any discussions with

PAGE 00
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THE WITNESS: The information did not
come from my client. It would have come from
Ehardt or Steel.
BY MS. CASPERSON:
Q And did you use that information that
either came from Mr. Steel or Mr. Ehardt to prepare
the amortization schedule that you have in front of
you?
A Yes.
Q And based on that information that was
provided to you by either Mr. Ehardt or Mr. Steel
what was your understanding of the purchase price if
the option were exercised?
MR. GAFFNEY: Again, I want to
interpose my relevance objection because we're
talking about things that never got into the
contract But you can go ahead and answer.
MR. NALDER: He can only answer -- do
you want him to refer to the document now because
he's made it pretty clear he can't answer without
doing so.
MS. CASPERSON: Yes, please.
THE WITNESS: By referencing my
amortization, that purchase price should have !JO~
i
.1
been -- if it were put into an agreement three
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Mr. Ehardt of a purchase price for the option that
was different than the one that was indicated in
your amortization schedule?
A No.
Q What else can you specifically iecall
discussing with Mr. Steel?
A I don't recall anything else that we
haven't already talked about.
Q The two things that you had previously
identified. You said that the one thing you
discussed with Mr. Steel, the purchase, could not
occur until after July 1st, 2008; is that correct?
A That's correct
Q And did you specifically explain to
Mr. Steel that the purchase or the option had to
occur after that date?
MR. GAFFNEY: I think I am going to
again object on privilege.
BY MS. CASPERSON:
Q I am asking you to tell me specifically
to the best of your recollection what you can recall
telling Mr. Steel about when the purchase could
occur.
MR. NALDER: I am going to interpose an
objection. That has been asked and answered. He
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has told you that he has exhausted everything
that he can recall about his conversation with
Mr. SteeL
And he has indicated that, repeatedly
that was to make sure that the purchase did not
happen until after July 1, 2008. So if you're
asking him: Can you remember anything else about
that? That is fine. But it's already been
asked. And I guess if he's got more information
he can tell you.
MS. CASPERSON: Okay.
BY MS. CASPERSON:
Q That is really what I am asking you,
Mr. Hale. I understand that you had identified more
general topics about what you had discussed with
Mr. Steel.
I am asking you if you can recall
anything more specific than you have already told me
with regard to when the purchase could occur.
A No.
Q Do you recall anything more
specifically than what you have already told me with
regard to your discussions with Mr. Steel about the
payment structure?
A No.
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THE WITNESS: I am sorry.
MR. GAFFNEY: That was one problem.
The other problem is THE WITNESS: Sorry.
MR. GAFFNEY: _. obviously you sent
something to Mr. Ehardt.
To the extent that was sent, I don't
think that is objectionable. The reason for
sending it, the purpose in sending it, if that
gets into communications that you had either with
Richard or Venna Reed, then I am going to assert
privilege. The document itself; if it went, it
went. The purpose of sending it, I am going to
object on the basis of privilege.
MR. NALDER: So you can't answer that
question if he is asserting on behalf of your
client a privilege.
MR. GAFFNEY: I am also going to object
to it's irrelevant.
THE WITNESS: I guess it's privileged.
BY MS. CASPERSON:
Q Were you asked by Mr. Ehardt to provide
him information?
A No.
Q Were you asked by Mr. Steel to provide
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Q And you don't recall any other
conversations that you had with Mr. Steel with
regard to the 2004 lease and option?
A I don't recall anything else.
Q What do you recall specifically
discussing with Mr. Ehardt?
A I don't recall ever having a phone
conversation or a direct conversation with Greg
Ehardt.
Q Did you have any written correspondence
with Mr. Ehardt?
A Yes.
Q What were those written correspondences
that you had with him?
A On April 23, 2004 I sent a fax to Greg
Ehardt that was three pages in length and that
included my cover.
Q And what was the purpose of that
written correspondence?
A Again, this was dated April 23, 2004.
As I look at my e-mail that I have here, I reviewed
the MR. NALDER: Hang on. E-mail or fax?
THE WITNESS: Did I say e-mail?
MR. NALDER: You did.

462
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1 Mr. Ehardt information?
2
A I don't recall that.
Q Do you know the basis _. let me ask
3
4 this: Were you directed by your client to provide
5 Mr. Ehardt information?
6
A Privilege.
7
MS. CASPERSON: Could I look at the
documents that you provided to Mr. Ehardt?
8
MR. NALDER: Sure. Separate those.
9
BY
MS.
CASPERSON:
10
Q Mr. Hale, I noticed on your fax cover
11
12 sheet that you asked Mr. Ehardt to call you.
13
Do you specifically recall whether you
14 had a conversation after reviewing that with
15 Mr. Ehardt?
16
A I never received any call from Greg
17 Ehardt.
Q Did you have any other written
18
19 communications with Mr. Ehardt?
20
A No.
Q
21
This is the only one that we've looked
22 at?
23
A That I recall, this is the only one.
Q Did you have an opportunity to review
24
25 your e-mails before your deposition today?
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1
your notes, then I am going to object on
2
privilege.
3 BY MS. CASPERSON:
4
Q Mr. Hale, with regard to the document
5 that you were given to review, who provided that to
6 you?
A It was either Kevin Steel or Greg
7
8 Ehardt.
9
Q And were you specifically asked to
10 review it by either Greg or Kevin?
11
A I assume so.
MR. NALDER: I don't want you to guess.
12
13
If you have a recollection, you need to tell them
because there are various sources from which you
14
may have been asked to review.
15
16
So I don't want you to guess. If you
have a recollection, you need to tell us, but I
17
don't want you just to assume.
18
THE WITNESS: I don't recall.
19
MR. NALDER: The question, as I
20
21
understand it, if anyone asked you to review
this. But you can't answer that. But if
22
Mr. Ehardt or Mr. Steel specifically asked you to
23
review this agreement and you have a recollection
24
25
of that, you need to answer.

A I did not go back and look at e-mails.
Q But you don't specifically recall
having any e-mail correspondence with Mr. Ehardt?
A I do not recall.
Q Do you recall having any written
conversation with Mr. Steel?
A I don't recall written communication
with them.
Q After reviewing your records for
purposes of this deposition, did you identify
anything in your records that relates to the 2004
lease and option based on conversations that you had
with Mr. Steel or Mr. Ehardt other than the
documents that you've already shown me?
A Repeat the question, please.
Q I am asking you whether there are any
other documents that would indicate any information
that you received from Mr. Ehardt or Mr. Steel with
regard to the 2004 option and lease?
A Yes.
Q What would that be?
A As stated on my fax to Mr. Ehardt that
you reviewed, it was the latest version of the
contract prepared by Mr. Ehardt.
Q You say the latest version of the

-
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1 contract prepared by Mr. Ehardt, is that correct?
A The latest version, yes.
2
3

4
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THE WITNESS: I don't have a
1
2 recollection of that.
3 BY MS. CASPERSON:
Q After reviewing your fax cover that you
4

Q Does that mean that you were provided a
copy of an earlier version of the contract by
Mi. Ehardt?
5
A I don't recall that.
6
Q And in your files did you find a copy
7
of this contract that you reviewed?
8
A Yes.
9
10
Q And do you have that with you?
A Yes.
11
12
Q And can you show that to me, please.
MR. NALDER: Let me see it.
13
MR. GAFFNEY: Is that an unmodified
14
15
copy?
THE WITNESS: That is correct.
16
MR. GAFFNEY: It's the way it came to
17
you from Ehardt without any notes?
18
MR. NALDER: No, it has notes.
19
MR. GAFFNEY: Okay. Then I am going to
20
object to you showing a modified version on
21
privilege.
22
I don't have any objection to you
23
. 24
producing exactly what you got from Mr. Ehardt.
But if it's been altered in any way based upon
..
25
I
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provided comments back to Mr. Ehardt, does that
refresh your recollection?
A I don't recall whether they asked me to
review it or not.
Q In looking at the document that was
provided to you ·-1 think you said either by Kevin
or Greg _. are there your notes within that
document?
rI
" Yes.
Q And did you make those notes per
direction by your client?
MR. NALDER: Objection. That is
privileged.
MR. GAFFNEY: This is my client's file.
That is privileged. The whole thing is
privileged except to the extent that there are
documents provided from the outside in an
unannotated form.
BY MS. CASPERSON:
Q Did you ever provide a copy of your
notes to Mr. Ehardt or Mr. Steel that you had made

I
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to the 2004 lease and option?
A I did not provide any of my notes to
them. I sent a fax, which you already reviewed, to
Mr. Ehardt noting two items about the contract that
I reviewed.
MR. NALDER: I think the question was
whether you sent a copy of this agreement that
contained your notes and so forth back to Ehardt
or Steel.
THE WITNESS: I answered that.
MR. NALDER: Sorry. I was confused.
THE WITNESS: Well, no -- no, I have
not provided this to Ehardt or Steel. My copy of
the lease agreement, lease purchase agreement
with my notes on it; I did not provide that to
Steel or Ehardt.
BY MS. CASPERSON:
Q I am not asking you what conversations
you had. I am just asking if they occurred. Did
you have a conversation with Richard or Venna with
regard to your comments that exist on the lease and
option that you were provided?
MR. NALDER: Wait a second. Are you
asking if he had a conversation with whom?
MS. CASPERSON: With either Richard or

on the Motion to Compel are you referring to
because maybe I am misunderstanding it.
MS. CASPERSON: If you look at Exhibit
4, right towards the very end there is the
sentence with "however". It says to the extent
Hale has personal knowledge, not based on what
his clients said to him regarding the
circumstances of the subject agreement and the
reasons or basis for any particular provision of
the agreement or contract documents, he will be
required to testify as to his knowledge.
MR. NALDER: Okay. And we don't have
any problem having him testify to his personal
knowledge, but there is an overlap there.
In other words, if he testifies as to
his personal knowledge with respect to whether or
not he communicated the information of the lease
that contains his notes to Venna or Richard, I
believe he is violating the privilege; and I
think that exceeds the scope and intent of Judge
Tingey's order.
MR. GAFFNEY: I also want to broaden
the objection. From my perspective, the entire
file is privileged regardless of what is in it.
The only thing that comes out of that file are

I
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Venna or a representative of Croft & Reed with
regard to your comments indicated on the 2004
lease option.
MR. NALDER: I think that is
privileged.
THE WITNESS: I am not going to answer
that. That is privileged.
MS. CASPERSON: I am not asking what
those contents were.
MR. NALDER: WellTHE WITNESS: I refuse to answer.
MR. NALDER: By answering the question
of whether he did or did not, he in effect would
have to disclose a privilege because we already
know what is on the notations of the lease
agreement.
So I don't see how he can disclose that
without violating his privilege.
MS. CASPERSON: Well, my concern with
it is: The Court's order in allowing me to be
able to obtain information that you may have with
regard to the structure of th is lease and option
that is independent of any conversations that you
had with Richard or Venna Reed.
MR. NALDER: Which aspect of the order
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documents that were provided by third persons in
an unannotated form.
MS. CASPERSON: I am going to ask,
Mr. Hale, you to take that document so we can get
it as an exhibit to this deposition and redact
any of your notes out of it.
MR. GAFFNEY: Which I am going to
object.
MS. CASPERSON: I will allow counsel to
assist you with that and provide you documents
that you can make a copy of it here.
MR. NALDER: Here's the problem I see:
If you redact the document either by obliterating
the notes or comments that Mr. Hale made
including perhaps revisions you - by the
process, that very process, he is disclosing the
confidential communications of the information.
Now the easier answer is if Mr - if
Mr. Steel or Mr. Ehardt provided this document to
Mr. Hale, then that is the source of the
document; and that is where you would get it in
an unrevised, unredacted form.
MS. CASPERSON: I am assuming what
you're telling me is that the notes actually
touch and concern the writing on the paper, and
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there is no way to redact it without indicating
where comments were made?
MR. NALDER: That is partially correct.
MS. CASPERSON: And do the sections
that touch and concern any of the words and
documents on there -- were they already disclosed
by Mr. Hale's fax to Mr. Ehardt?
MR. NALDER: I am not sure I understand
that question. But it's best put to Mr. Hale,
not to me.
MS. CASPERSON: Well-MR. NALDER: Here's the difficulty: We
already know what that lease agreement was.
Mr. Hale has testified that it came from either
Mr. Steel or Mr. Ehardt.
Now, I don't think Mr. Hale has a
problem if you want us to provide -- if you want
to provide us with what you understand either
Steel or Ehardt provided to Mr. Hale.
I don't think he objects to an
in-camera inspection for the judge to confirm
that they are the same document without the
redactions. But the problem I have is redacting
.- or trying to somehow obliterate or remove
Mr. Hale's notes, comments and/or modifications

and then give it to you because that in and of
itse If would be a disclosure of a privilege.
MS. CASPERSON: Well, I guess my point
is -- I understand what you're saying is that
whether it could be redacted without identifying
that. Without seeing the document, of course, I
can't tell whether it could be redacted in such a
way as to not indicate where he had made
comments.
MR. NALDER: And my opinion as his
counsel is that it can not. But if you want to
defer to a judge to make that determination, I am
sure we can do that.
But I am not going to be willing to put
at risk my client's potential breach of his
accountant-client privilege by trying to redact
it myself in concert with him and then provide it
to you.
BY MS. CASPERSON:
Q Mr. Hale, are there any other documents
or communications that you have in your file that
were provided to you by either Mr. Steel or
Mr. Ehardt?
A No.
!J6r":
1
~)
Q Are there any other written
T~nrtTR
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1 communications between either you and Mr. Steel or
2 Mr. Ehardt that you have not already identified to
3 me?
A No.
4
MS. CASPERSON: Let's take a quick
5
,
break.
6
MS. CASPERSON: Back on the record.
7
(Exhibit 5 marked)
8
9 BY MS. CASPERSON:
' 10
Q Mr. Hale, I am going to hand you what
11 has been previously marked as Exhibit Number 5. Can
12 you identify that document for me?
13
A It's my fax dated April 23, 2004 to
14 Greg Ehardt.
Q Okay. Based on our prior discussion
15
16 this is the only written communication that you
17 could recall having with either Mr. Ehardt or
18 Mr. Steel, is that correct?
MR. NALDER: Objection. It has been
19
asked and answered.
20
MS. CASPERSON: You can go ahead and
21
22
answer.
THE WITNESS: To the best of my
23
recollection, yes. I believe I answered that
24
question a couple of different times.
25
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1 BY MS. CASPERSON:
2
Q Mr. Hale, I don't mean to cover ground
3 that you have already answered. But did you ever
4 explain to Mr. Ehardt or to Mr. Steel that the
J
reason the land could not be purchased until after
6 July 1st, 2008 -- the reason it could not be
7 purchased was because of tax purposes?
MR. NALDER: I guess I got to interpose
8
another objection. It's been asked and answered.
9
He's already testified that you exhausted his
10
recollection as to the discussions that he had
11
12
with Mr. Steel.
He's already indicated he had no
13
telephonic or face-to-face communications with
14
Mr. Ehardt. And so I am going to interpose that
15
objection. You can answer again. But if we keep
16
going down this road, at some point it's going to
17
become harassment and I am going to have to ask
18
19
the judge to intercede. Go ahead and answer it.
MS. CASPERSON: I think it's -20
21 BY MS. CASPERSON:
22
Q I am asking you specifically whether
23 you can recall having discussions with Mr. Steel
24 that the reason the property could not be purchased
25 until after July 1s~ 2008 was because of tax
~
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1 reasons.
MR. GAFFNEY: I am going to also
3
interpose a leading objection.
4
THE WITNESS: I don't think I am going
5
to answer that because of privilege.
6 BY MS. CASPERSON:
7
Q I am not asking whether you had a
8 conversation with your client. I am asking whether
9 you can specifically recall explaining to Mr. Steel
10 that the property could not be purchased until after
11 July 1st, 2008 because of tax reasons.
12
MR. GAFFNEY: Same objection. Leading.
13
MR. NALDER: You can answer. You can
14
tell her if you told that to Mr. Steel.
15
THE WITNESS: I don't recall having a
16
specific discussion with him regarding that.
17 BY MS. CASPERSON:
18
Q So if Mr. Steel were to testify that
19 you explained to him your understanding of the
20 reasons why the property could not be purchased
21 until after July 1st, 2008; you could not refute
22 that you might have provided him that information?
23
MR. GAFFNEY: Objection.
24
Argumentative. He doesn'l have to refute
25
anything.

~

2

===
1

2
3
4
5
6

7
8
9
10

11
12
13
14
15

16
17
18
19
20
21
22
23
24
25

PAGE llO

~

MR. NALDER: I will join in that
objection.
MS. CASPERSON: Go ahead and answer.
MR. NALDER: Well, I am going 10 objecl
because ii's a compound question. i am not going
to let him answer il-MR. GAFFNEY: It's improper form.
Sorry to talk over you, but -BY MS. CASPERSON:
Q Mr. Hale, did you ever have any
discussions with Virginia Matthews with regard to
the 2004 lease and option?
MR. NALDER: Just answer that question
yes or no.
THE WITNESS: I don't recall.
BY MS. CASPERSON:
Q You don't recall ever having any
discussions with Virginia Matthews with regard to
the 2004 lease and option?
A I don't recall that.
Q Did you have an opportunity to review
your notes to see if you had any conversations that
might have been documented with regard to the 2004
lease and option?
Li.... 6 01"
A I don't recall ever having -- I don't
www.TandTReporting.com
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recall having a discussion with Virginia Matthews
about the lease with the option to purchase
agreement.
MR. NALDER: I think her question was:
Have you reviewed your file to see whether there
are any notes that would refresh your
recollection.
THE WITNESS: There are no notes.
There are no notes about any discussions that I
had with Virginia Matthews.
BY MS. CASPERSON:
Q Are there any notes with regard to any
discussions that you had with Mr. Steel?
A No.
Q Mr. Hale, in your prior deposition you
had identified some notes that you had with regard
to a conversation that you had with Mr. Steel. Do
you have any recollection of that?
MR, NALDER: Ask that question again.
BY MS. CASPERSON:
Q From your prior deposition you had
indicated that you had some notes in your file with
regard to a conversation that you had with
Mr. Steel.
Do you recall anything about that?
PAGE 112
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MR. NALDER: Can you tell us what page,
and read us what you're referring to.
MS. CASPERSON: I am looking for it.
i
MR. NALDER: I would not ask, but I
don'i have the deposition transcript in front of
me, and I don't recall that. But I am 53-years
old and 1-MR. GAFFNEY: I think you're looking at
Page 40 at the bottom.
MS. CASPERSON: Thank you, Mr. Hale,
,
if you would take a look at Page 40 of your prior
I
deposition beginning on Line 10. I will give you
an opportunity to review that.
BY MS. CASPERSON:
Q On Line 17, I asked you if you would
have other notes that would indicate that Mr. Steel
reported to you what the agreed purchase price was
I
and you said "yes". And then I said: Are those
documents that you brought with you here today? And
you said "yes".
Can you identify what documents that
you were referring to?
A It would be the amortization schedule
that you made a copy of.
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1
I

4 her to make sure that that purchase did not happen

5 before July 1st, 2008.
I believe that is the extent of my
6
7 conversations with Virginia Matthews about the

I

!

8 purchase and lease agreement.
9
Q When you said that she wanted some
clarification on the timing, could you explain to me
i 10
11 more what you mean by that?
12
A What I just said.
13
Q Meaning that any purchase of that
14 property could not occur before July 1st, 2008?
A Correct.
15
16
Q Did you explain to her why?
17
A I don't recall. I am sure, as we
18 already stated here, it was for tax reasons -19 needed to wait until after July 1st, 2008.
20
Q And did she explain to you whether they
21 were looking at selling the property to someone
. 22 else?
23
A No.
24
Q So the only thing that you can recall
25 is that she wanted a clarification as to when the

PA(:;E
114
-,

Q What was the purpose of her call?
MR. NALDER: I am going to object. It
lacks foundation. I don't think we established
who called whom.
BY MS. CASPERSON:
Q Did Miss Matthews call you?
A Yes.
Q Where were you at the time?
fI
r\
My office.
Q Did she explain the purpose of her
call?
A Pardon me?
Q Did she explain the purpose of her
call?
A Yes.
Q And what was that?
A Well, you're asking me about a specific
conversation. I don'! recall specific dates,
specific conversations; any of those things.
The only thing I can recall about what
she asked me was some clarification as to the timing

:0

1 of the purchase. I believe that is the only
2 discussion that we have ever had. And again, I
'! 3 am -- my best recollection is that I made -- I told

Q And is that the document that we
previously marked as Exhibit Number 5 beginning on
Page 2?
A Yes.
Q Mr. Hale, I previously asked you
whether you had recalled having any conversation
with Miss Matthews about the 2004 lease and option;
and I think your response is that you don't have any
recollection of talking to her about that issue.
MR. NALDER Counsel, at any time are
you talking about?
MS. CASPERSON: At any time. Not
before it was entered into.
BY MS. CASPERSON:
Q At any time have you had discussions
with Virginia Matthews about the 2004 lease and
option?
A Yes.
Q And when was the first time that you
recall discussing with Miss Matthews the 2004 lease
and option?
A It would have been after both her
father and mother had died.
Q And where did this conversation take
place?

;=

1
A On the phone.
2
Q And do you recall roughly what year it
3 was or what month it was?
4
A No.
5
6

"J:,

!

I

i

I
I
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1 property could be sold. Is that correct?
2
A ThaI's correct.
3
Q Is there anything else about that
4 conversation that you can recall?
5
A Well, again, you're saying "that
6

I

conversation". I think she called me a couple of

7 different times. They were all about the same topic
8 though. But, they were all about this date, and

I
!

9 that is all it was.
'10
Q You say there were several
11 conversations. I am not trying to put words in
12 your mouth.
'13
MR. GAFFNEY: Yes you are. That is the
basis for my leading objections.
14
THE WITNESS: I know that at least once
15
16

17
18

46

I

19
20
21
22
23
24
25

she called me. Maybe twice. I honestly don't
recall.
BY MS. CASPERSON:
Q Based on your best recollection, how
much time was there between those phone calls;
assuming that there were two?
A I don't recall that.
Q You don't remember if it was a year
later?
A I don't recall. I don't recall. You
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1 can keep asking me all these questions if you want.
2 I don't recall.
Q So the only time period that you can
3
4 narrow it down is that you know it was after both of

5 her parents had passed away?
6
A That's correct.
Q Any other conversations that you can
7
8 recall having with Virginia Matthews -9
A No.
Q
10
-- about other topics, not just the
11 2004 lease and option, but any other topic relating
12 to Croft & Reed?
13
A No.
Q Did Virginia Matthews ever accompany
14
15 her mother to visits to your office?
16
THE WITNESS: Privileged?
17
MR. NALDER: I think you can answer yes
18
or no whether she did or didn't. That is not
19
going to divulge any client confidentiality.
20
THE WITNESS: I can recall at least one
21
time when she accompanied her mother.
22 BY MS. CASPERSON:
Q Did you have any written communications
23
'24 with Virginia Matthews?
25
A No.
r = PAGE 118

1

Q And did you get an opportunity to

2 review whether you had any e-mail correspondence
3

with her?

4
A I did not go back to look. I don't
5 recall communicating with her via e-maiL
6
(Exhibit 6 marked)
7 BY MS. CASPERSON:
Q Mr. Hale, let me hand you what has been
previously marked as Exhibit Number 6.
10
I will assert to you that this is the
11 subpoena duces tecum for you to appear at your
12 deposition today. Do you recall seeing this
13 document before?
14
A Yes.
Q If you wi" look on the second page of
15
16 that document you were directed to bring certain
17 records or files with you today to this deposition.
18 Do you recall that?
19
A Yes.
Q And the first request that you were
20
21 asked to bring: Any files, records or documents in
22 your custody or control associated with your review,
23 discussions, suggestions and/or advice regarding the_
24 2004 lease and option entered into between Croft &1 0 '
25 Reed, Inc. and Steel Farms, Inc., deriving from or

8

9
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relating to any and all communications that you have
had with Virginia Matthews or any representative of
I
I
Steel Farms, Inc., including Kevin Steel, Doug Steel
and Greg Ehardt.
:
Based on your review of your files have
you disclosed to me or identified any and all
:
documents that are responsive to that request?
A Yes.
Q With regard to Number 2 on Page 2 of
the subpoena duces tecum, have you identified any
I
and all documents that are responsive to that
I
request?
Yes.
A
Q And with regard to the third page of
the subpoena duces tecum, Number 3 at the top, have
I
you provided any and all documents that are
!
responsive to that request?
A Yes.
Q Did you have any discussions with
Russell Matthews with regard to the 2004 lease and
option?
MR. GAFFNEY: Objection. Privileged.
THE WITNESS: I believe that is
privileged.
I

I

I

I

I

I
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BY MS. CASPERSON:
Q It's your understanding that Russell
Matthews was a representative for Croft &Reed?
MR. NALDER: Say that again.
BY MS. CASPERSON:
Q Was it your understanding that Russell
Matthews was a representative of Croft &Reed?
MR. NALDER: At what time? Ever?
MS. CASPERSON: Ever.
MR. NALDER: Tell her what your
understanding was.
THE WITNESS: I don't know that Russell
Matthews was ever a representative of Croft &
Reed. I never have been told that.
MS. CASPERSON: Let's take a brief
break, then I think I can wrap up.
(off record)
MS. CASPERSON: Back on the record.
BY MS. CASPERSON:
Q Mr. Hale, I apologize if I asked this
before and I may have asked it in our prior
deposition. But after this litigation began were
you ever contacted by anyone from Croft &Reed with
regard to the litigation?
MR. NALDER: Could you put that in

16
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context as to when this litigation began.
MS. CASPERSON: Yes.
MR. DOUG STEEL: About a year ago.
BY MS. CASPERSON:
Q I will assert to you I believe that
this litigation began roughly a year ago. Since the
fall of 2008 had anyone from Croft & Reed ever
contacted you with regard to the 2004 lease and
option to purchase?
MR. GAFFNEY: Well, I think I am going
to assert privilege on that because that goes to
the entire corporation.
MS. CASPERSON: I am not asking any of
those kind -BY MS. CASPERSON:
Q What was discussed, if anything. I
want to know whether you had been contacted about
any information that you may have with regard to the
litigation.
MR. NALDER: If they've asserted a
privilege -- you understand that?
THE WITNESS: I do.
MR. NALDER: What I am saying, if they
are -- if your client is asserting the privilege,
regardless of what your impression is, you have
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THE WITNESS: Right. I was going to
assert the same privilege anyway.
MS. CASPERSON: Nothing further.
MR. NALDER: I don't have any
questions.
MR. GAFFNEY: No questions.
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(Deposition concluded at 11: 15 am.)
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That prior to being examined FICHARD
HALE, CPA, the witness named in the
, was by me duly S~orn to
truth, the whole truth, and nothing
truth;
That said deposition was taken dcwn by
me in shorthand at the time and place therein
named and thereafter reduced :0 typewriting under
my direction, and that the foregoing transcript
contains a full, true and verbatlm record of said
deposition.
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'VERIFICATION
STATE OF

-----------------------

COUl\JTY OF

---------------------

I, RICHARD HALE, CPA, say that I am the witness
referred to in the foregoing deposition, taken the
1st day of December, 2009, consisting of pages
numbered 65 to 122, that I have read the said
deposition and know the contents thereof; that the
same are true to my knowledge, or with corrections,
if any as noted.
Page

Line

Should Read

Reason

RICHARD HALE, CPA
Subscribed and sworn to before me this
of
, 200_, at _____________

day

(Seal)
Notary Public for Idaho
My Commission Expires

4 t"/5
1;/3

REPORTER'S CERTIFICATE
STATE OF IDAHO
ss.
COUNTY OF BONNEVILLE
I, Karla Steed, RPR, RMR, CSR, and
Notary Public in and for the State of Idaho, do
hereby certify:
That prior to being examined RICHARD
HALE, CPA, the witness named in the foregoing
deposition, was by me duly sworn to testify to
the truth, the whole truth, and nothing but the
truth;
That said deposition was taken dOm1 by
me in shorthand at the time and place therein
named and thereafter reduced to typewriting under
my direction, and that the foregoing transcript
contains a full, true and verbatim record of said
deposition.
I further certify that I have no
interest in the event of the action.
0l+-z:WITNESS my hand and seal this
-----'~__da y o:f])e.c,<{' <I" (S-"':l' 2 0 0 9 .

(c2JQ;J't-:o
Karla Steed
Idaho CSR No. 755
Notary Public in and for
the State of Idaho

My Commission Expires:

8-2

12

124

9

SEP 30 A7 :41

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL D1STRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
STEEL FARMS, INC.,
Plaintiff,

Case No. CV -2008-7912

v.

ORDER ON MOTION TO COMPEL
CROFT & REED, INC.,
Defendant.

THIS MATTER came before the Court on Plaintiff's Motion to Compel
Discovery with regard to the testimony of Richard Hale. The Court having reviewed the
record, and heard oral argument, and good cause appearing therefore;
IT IS HEREBY ORDERED that Plaintiffs motion is granted in part and denied
in part. Specifically, Plaintiff's motion is granted in that the Court finds that no privilege
exists under Rule 515, IRE as to com.rnunications bet\veen Hale a..'1d Greg Ehardt and
Kevin Steel. Hale will be required to testify as to what was said in those communications.
The Court further finds that any privilege as to communications between Hale and
Virginia Matthews has been waived. Hale will be required to testify as to
communications he had with Matthews . The remainder of Plaintiffs motion to compel is
denied. Hale will not be required to testify regarding any conversations with
representatives of his client, Croft & Reed, Inc., other that Virginia Matthews as
indicated above . However, to the extent Hale has personal knowledge (not based on what
his client said to him) regarding the circumstances of the subject agreement and the
reasons or basis for any particular provision in the agreement or contract documents, he

ORDER ON MOTION TO COMPEL - 1
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will be required to testify as to his knowledge. Accordingly, Plaintiff is entitled to
reschedule the deposition of Hale to make further inquiry as set out above.
No sanctions are awarded at this time.
Dated this . /;0 day of September, 2009.

j
CERTIFICATE OF SERVICE
I hereby certify that on thisJO day of September, 2009, I did send a true and
correct copy of the foregoing document upon the parties listed below by mailing, with the
correct postage thereon; by causing the same to be placed in the respective courthouse
mailbox; or by causing the same to be hand-delivered.

Nathan M. Olsen
BEARD, STCLAIR, GAFFNEY
2105 Coronado St.
Idaho Falls, ID 83405
DeAnne Casperson
Charles A. Homer
HOLDEN KIDVVELL HAHN & CRAPO
P.O.Box 50130
Idaho Falls, ID 83405

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

Deputy Clerk

ORDER ON MOTION TO COMPEL - 2
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Date: /oJ -·....::~
/ --o-?f
--

_ I+r. l-e

RICHARD K. HALE, CPA
725 SOUTH WOODRUFF

PO. BOX 1895
IDAHO FALLS, ID 834D3-1895

(208) 529-9276
FAX (208) 523-1406

To:

Greg Ehardt

Date: April 23, 2004
Re:

Croft & Reed I Steel

Fax:

552-2518

Phone:

542-9292

Pages:

3, including cover

Greg:
I reviewed the latest version of \he contract. I have two items for you to look at.
1) The lease term is 5 payments (2004, 2005, 2006, 2007 and 2008), not four years.
2) The final payment should be $29,239.55, not $27 ,584.42. The amount you show does not include
interest that should be added. See aliadled an amortization sd1edule.
Please call me if you agree with me or no\. We should get a final version for Richard Reed's signature
right away.
Thanks ,
Richard

From the desk of.

Richard ~ Hole
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CROFT & REED 1 STEELE - LEASE & OPTION TO BUY

-------------------------

Compound Period ........ : Annual
Nominal Annual Rate .... :
Effective Annual Rate ... :
Periodic Rate .................. :
Daily Rate ...................... :

6.000
6.000
6.0000
0.01644

%
%
%
%

CASH FLOW DATA
Event
1 Loan

2 Payment
3 Payment
4 Payment

Start Date
03/01/2004
03/01/2004
03/01/2005
03/01/2020

Amount

Number Period

440,000.00
40,000.00
40,000.00
29,239.55

1
1
15 Annual
1

End Date

03/01/2019

AMORTIZATION SCHEDULE - Normal Amortization
Oate

Balance

Interest

Loan 03/01/2004
1 03/01/2004
2004 Totals

40,000.00
40,000.00

0.00
0.00

40,000.00
40,000.00

2 03/01/2005
2005 Totals

40,000.00
40,000.00

24,000.00
24,000.00

16,000.00
16,000.00

384,000.00

3 03/01/2006
2006 Totals

40,000.00
40,000.00

23,040.00
23,040.00

16,960.00
16,960.00

367,040.00

4 03/01/2007
2007 Totals

40,000.00
40,000.00

22,022.40
22,022.40

17,977.60
17,977.60

349,062.40

5 03/01/2008
2008 Totals

40,000.00
40,000.00

20,943.74
20,943.74

19,056.26
19,056.26

330,006.141-=-j

6 03/01/2009
2009 Totals

40,000.00
40,000.00

19,800.37
19,800.37

20,199.63
20,199.63

309,806.51

7 03/01/2010
2010 Totals

40,000.00
40,000.00

18,588.39
18,588.39

21,411.61
21,411.61

288,394.90

8 03/01/2011

40,000.00
40,000.00

17,303.69
17,303.69

22,696.31
22,696.31

265,698.59

40,000.00
40,000.00

15,941.92
15,941.92

24,058.08
24,058.08

241,640.51

2012 Totals
10 03/01/2013
2013 Totals

40,000.00
40,000.00

14,498.43
14,498.43

25,501.57
25,501.57

216,138.94

2011 Totals
9 03/01/2012
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Page 2

CROFT & REED I STEELE - LEASE & OPTION TO BUY
Payment

Interest

Principal

Balance

12,968.34
12,968.34

27,031.66
27,031.66

189,107.28

2014 Totals

40,000,00
40,000.00

12 03/01/2015
2015 Totals

40,000.00
40,000.00

11,346.44
11,346.44

28,653.56
28,653.56

160,453.72

13 03/01/2016
2016 Totals

40,000.00
40,000.00

9,627.22
9,627.22

30,372.78
30,372.78

130,080.94

14 03/01/2017
2017 Totals

40,000.00
40,000.00

7,804.86
7,804.86

32,195.14
32,195.14

97,885.80

15 03/01/2018
2018 Totals

40,000.00
40,000.00

5,873.15
5,873.15

34,126.85
34,126.85

63,758.95

16 03/01/2019
2019 Totals

40,000.00
40,000.00

3,825.54
3,825.54

36,174.46
36,174.46

27,584.49

17 03/01/2020
2020 Totals

29,239.55
29,239.55

1,655.06
1,655.06

27,584.49
27,584.49

0.00

669,239.55

229,239.55

440,000.00

Date
1 1 03/01/2014

Grand Totals
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Charles A. HomeL Esq. (ISB No. 1630)
DeAnne Casperson, Esq. (ISB No. 6698)
HOLDEN KIDWELL HAHN & CRAPO, P.L.L.c.
P.O. Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208) 523-0620
Facsimile: (208) 523-9518

T&T REpORTING

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
Case No. CV-2008-7912

STEEL FARMS , INC. ,
Plaintiff,

SUBPOENA TO APPEAR AT
DEPOSITION DUCES TECUM

v.

CROFT & REED, INC.,
Defendant.
CROFT & REED, INC.,
Counterclaimant,
v.

STEEL FARMS. INC.,
Counterdefendants.
TO:

RICHARD K. HALE, CPA
RUDD & COMPANY, PLLC
YOU ARE HEREBY COMMANDED to appear at the offices of Holden, Kidwell,

Hahn & Crapo, P.L.L.C .. 1000 Riverwalk Drive, Suite 200, Idaho Falls, Idaho, 83402, on
the pI day of December, 2009, at the hour of 10:00 a.m. , as a witness in the above-entitled
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action for the purpose of your deposition to perpetuate testimony being taken at the
request of Plaintiff
YOU ARE FURTHER NOTIFIED that if you fail to appear at the place and time
specified above, you may be held in contempt of comi, and the aggrieved party may
recover from you the sum of $1 00.00 and all damages vvhich Plaintiff may sustain by your
failure to attend as a witness.
Pursuant to Idaho Rule of Civil Procedure 30( a) & (b), the deponent is required to
bring to the deposition the following items and documents:
1.

Any and all files, records, or documents in your custody or control
associated "vith your review, discussions, suggestions and/or advice
regarding the 2004 Lease and Option entered into between Croft &
Reed, Inc. and Steel Farms, Inc., deriving from or relating to any and
all communications you have had ,vith Virginia Mathews or any
representative of Steel Farms, Inc., including Kevin Steel, Doug
Steel and Greg Ehardt.

2.

Any and all files, records, or documents regarding conversations,
advice, or discussions with Kevin Steel or Doug Steel or any other
representative of Steel Farms, Inc., including Greg Ehardt, regarding
any agreement for Steel Farms, Inc. to lease or purchase property
from Croft & Reed, Inc.

2
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3.

Any and all files, records, or documents regarding conversations,
advice, or discussions with Virginia Mathews regarding any
agreement for Steel Farms, Inc. to lease or purchase propetty from
Croft & Reed, Inc.

For purposes of this Notice, the term "document" or "documents" shall mean any
kind of written, typed, printed, graphic, photographic, videotaped or computer-generated
matter of any kind or nature, however produced or reproduced, and all mechanical or
electronic sound recordings, and written transcripts thereof, or electronic mail, however
produced or reproduced, including all marginal notations, drafts, duplicates, and carbon
copies thereof.

BY ORDER OF THE COURT.
Dated this

ll~y of November, 2009.

1z~ G:~~,=--=DeAnne Casperson, (jifficer of the Court
By Virtue of Idaho State Bar Membership

G \WPDATA\CAH\14919\Ple:;;oioj4s\Depo $ubp Hale 120109 wpd Ina
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Nathan ~,,1. Olsen, ISB No . 7373
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, ID 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Attorneys for Defendant, Croft & Reed, Inc.

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
STEEL FARMS, INC.
Case No. : CV-08-7912

Plaintiff,
VS.

CROFT & REED, INC.,

DEFENDANT' S RESPONSE TO
PLAINTIFF'S FIRST DISCOVERY
REQUESTS

Defendant.

CROFT & REED, INC.
Counterclaiman1,
vs.
STEEL Fi\R}.1S, ll'Jc.; DOUG STEEL,
jndividually; and KEVIN STEEL,
individually,

Counterdefendants.
Defendant, Croft & Reed, Inc. eCRl), by and through counsel of record, Nathan
M . Olsen of Beard St. Clair Gaffney PA, hereby responds to Plaintiffs First Discovery
Requests as follows:

General Objections
1.

CRl objects to Plaintiffs di scovery request to the extent that they impose a

burd en or obli gation upon them not required under the Idaho Rules of Civil Procedure.
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CRl objects to Plaintiff's discovery requests to the extent that they seek
information protected against disclosure by the attorney/client privilege, the work product
doctrine, or any other privilege or confidentiality provided for by law. CRl construes
each discovery request not to seek any objectionable information.
3.

CRl objects to Plaintiff's discovery requests to the extent that they ask for

infom1atioll that is outside ofthe possession or control of CRl, that is in Plaintiff's
possession, that is substantially as easily available to Plaintiff as CRJ, that is publicly
available, or that is otherwise available to Plaintiff.
4.

CRl objects to Plaintiff's discovery requests to the extent that they are

overly broad, unduly burdensome, or not reasonably calculated to lead to the discovery of
admissible evidence.
S.

CRl objects to the Plaintiff's discovery requests to the extent that they call

for speculation.
6.

CRl specifically reserves the right to introduce at trial all evidence

including evidence which is presently knoyvn to them but not deemed material or not
kno\vn to them, and/or which is discovered subsequent to the date ofthese Responses,
and reserves the right to amend these Responses without motion at any time. All of the
Responses contained herein are based only on the infonnation and documents presently
available to CRl at this state in the litigation and discovery process. CRI anticipates that
further discovery, independent investigation, legal research and analysis will supply
additional facts, add meaning known facts, and establish additional and different factual

from the statements set below.
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KNlfERROGA TORJ[E§
J[NTERROGATORY NO.1: Please identify each individual who ansvv'ered or

provided infoill1ation necessary to respond to the follo\ving interrogatories, requests for
production and requests for admission served concurrently herewith.

RESPONSE: Richard C. Reed, Mary E. Reed and Virginia R. Mathews.
INTERROGATORY NO.2: Please identify each and every person knO\V11 to
you who has any knowledge or who purports to have knowledge of any of the facts of
this case.

RESPONSE: fuchard C. Reed, Mary E. Reed, Virginia R. Mathews, Russell 1.
Mathews, Richard Hale, Scott Eskelson, Cindy Crezee, Blair Walker, Walker Land &
Cattle, Sarah Reed, Doug Steel, Kevin Steel, Jill SteeL This response may be
supplemented further as more information is discovered.
INTERROGATORY NO.3: \Vith respect to each person identified in response

to Interrogatory 1<10. 2, please set forth in detail the person's relationship to the facts of
this case, and describe in detail the facts you believe are or may be known to such person.
RESPONSE: This intenogatory is overly broad speCUlative. Without waiving
the objections CRl responds as follows:
Richard C. Reed is cunently on the Board of Directors and a Stockholder for CRl
and is the

SOIl

of Richard "Dick" and Venna Reed. Richard would have information in

regard to Dick and Venna Reeds' physical condition during the relevant periods. Richard
would be a\vare of current happenings with eRl since November of 2007.
I\1ar)'

Reed is current1y

011

the Board of DirectoT,~

iJl)(i

is Presidetlt 2nd

Stockholder for CRl. She is also a daughter of Dick and Verma Reed. Mary would have
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information in regard to Dick and Venna Reeds' physical condition during the relevant
periods. Mary would be aware ofcunent happenings with CRI since November of2007.
Virginia R. Mathews is a Board of Director, Stockholder and Secretary for CRl.
She is also a daughter of Dick and Venna Reed. Virginia would have information in
regard to Dick and Venna Reeds' physical condition during the relevant periods. Virginia
would be aware of current happenings with CRl since November of2007, after Venna
Reed's death. Virginia also assisted Venna in reviewing tbe 2006 sublease.
Russell J. l\1athews is the husband of Virginia Mathews. Russell had some
involvement with Venna Reed in matters relating to this case prior to her death. Russell
is the authorized agent for CRl to deal with intemal matters with the corporation. Russell
has documented the lease violations.
Richard Hale is the Accountant for Dick and Venna Reed. Richard handled the
tax issues in relation to CRl property. Richard had some involvement in the Lease
Agreement.
Scott Eskelson is the Attorney for CRl and Dick and Venna Reed. Scott had no
involvement in the 2004 Lease Agreement.
Cindy Crezee is the Real Estate Agent retained by CRl in November of2008 to
market the propeliy. Cindy has done some research or "comparables" to detem1ine the
value of property. Cindy is a witness to the lease violations.
Blair 'Walker is the agent for Walker Farms, the sublessor of property. Blair was
involved in a proposed purchase of the property via Steel Farn1s.
\Valko Land & Catt] e is

8

sublessor In the> prc'perty since April

Sarah Reed is a daughter of Dick and Venn3 Reed. Sarah would have information
in regard to Dick and Venna Reeds' physical condition during the relevant periods. Sarah
Defendant's

Res~o~s~to PJaintiff"s First Discovery Requests
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would be aware of current happenings with CRl since November of2007, after Verma
Reed's death.
CP.J may call any of the treating physicians of Dick and Verma Reed.
Doug Steel is a plaintiff.
Kevin Steel is a plaintiff
Jill Steel is a plaintiff.

INTERROGATORY NO" 4: For each fact set forth in response to Interrogatory
No.3, above, identify any and all documents that describe, support, or othenvise reflect
the facts kno\:vn to each person.
RESPONSE: CRI objects to this interrogatory insofar that it is ambiguous and
vague. Without waiving such objections, see attached documents, many of which consist
of documents that current CRl shareholders have found and examined after the death of
Venna and Dick Reed. This response may be supplemented further as further infomlation
is discovered. The attached documents include:
1. eRl's copy of the 2004 Lease Agreement,
2.CRl's copy ofa 2006 Sublease Agreement vvith Walker Farms,
3. July 2008 Exercise of Option by Steel Famls,
4. Relevant portions of a ledger of the fann's financial activities kept by Dick
Reed until December of 2003,
5. Relevant portions of a 2004 and 2006 diary kept by Verma Reed,
6. Relevant parts of corporate notes kept by Virginia I\1athews since November of
2007,
7 Medical records of Dick Reed in 2004 prior to his death,

Defendant's Response to Plaintiff's Fllst Discovery RequeSts
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8. Proposed purchase contract and promissory note prepared and presented by
Steels in August of 2008,
9. Proposed purchase contract and other documents by Steel's attomey, Charles
Homer,
10. Correspondence from Steel's attorneys Greg Ehardt, Charles Homer, and

DeAmle Casperson,
11. Documents provided by Anlerican Title,
12. Receipts and other documents in regard to inigation lines purchase by CRl in

1997,

13. Prior lease agreements between CRl and Steel Fanns, or members of the
Steel family,
14. December 29, 2008 Lease cCLncellation notice and accompanying
correspondence to Steel's attomey and Walker Land,
15. Photographs of CRl property documenting violations of the lease agreements,
16. Listing agreement and other related materials with Cindy Crezee of
Homepoint Realty,
] 7. Tax assessments, aT1d
18. eRl bylaws and resolution naming Venna and Dick Reed as CRT's Board of
Directors, relevant to the 2004 Lease Agreement.

INTERROGATORY NO.5: Please identifY each person you expect to call as
an expert witness in the trial of this matter. For each such expelt, state the following:
the

basis and reasons therefore;
(b)

The date or information considered by the expert in fonning the opinions;
Defendant's Response to Plaintiff's First Discovery Requests
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(c)

The expert witnesses' qualifications, including a list of all publications

authored by the expert within the preceding ten years;

Cd)

The compensation to be paid for the expert witness' testimony; and

(e)

A listing of any other cases in which the expert has testified as an expert at

trial or by deposition \vitllin the preceding four years.

RESPONSE: CRI has not identified the expert witnesses they intend to call at
trial.

eRl will supplement this response according to Court's scheduling order.
INTERROGATORY NO.6: Please identify any and all documents or other

tangible evidence which support or tend to support the allegations set forth in the
Complaint or the denials set forth in the Answer m this matter.

RESPONSE: This interrogatory is overly broad. Without vvaiving the objections
CRI responds as follows: see documents listed in Response to Interrogatory NO.4 and all

attached exhibits.

INTERROGATORY NO.7: Please identify in full and complete detail any
statements, affidavits, photographs, drawings, illustrations, written documents, electronic
messages, diaries, calendars, notes, joumais, tape recordings and! or video tapes of which
you are aware that pertain to any issues in this litigation.

RESPONSE: This interrogatory is overly broad, unduly burdensome, vague and
ambiguous. Without waiving the objections CRI responds as follows: see documents
listed in Response to Intenogatory' No.4 and all attached exhibits.

INTERROGATORY NO.8: Identify and describe in detail the factual basis for
eacl1 affirrnati\'?e defense Defendallt asserts in its Ansyver) arld ide11lify each dOcu.DJ.en.t
Defendant contends constitutes evidence of or provides support for each affinnative
defense Defendant asserts in this action.
Defendant's
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RlESJP'ONSE: CRl objects to this interrogatory to the extent that it is ambiguous
and vague. \Vithout setting aside such objections, CRT offers the following:
The Plaintiff s Complaint indicates that there were material errors in the 2004
lease agreement.
Steel Fatms cannot obtain injunctive relief because Steel Farms has not been
famling the property; they have been subleasing the property.
Steel Farms proposed a new agreement in October 2008 that was to replace all
prior agreements.

CRl relied upon Steel Fanus to maintain the property according to the lease
agreement. Because Steel Farms breached the lease, they are estopped from enforcing an
option to buy.
Steel Fanns violated the lease agreement, thus canceling the option. Steel Farms
took advantage of Dick Reed's incapacity.
No consideration is stated in 2004 lease.
The option provision in the 2004 lease contains at least four material mistakes:
1. The purchase price of the option is listed as $330,006.13. However, the
structured payment schedule adds up to $507,587.42.
2. No consideration is stated for the option. The $40,000 annual payment is

described in the Lease as «rent".
3. The tenDS for transferring the property, including processes and liability

are missing or incomplete.
4. The legal description of the property stated

ill

thE; lease

nrd

accurately describe the fannland leased to Steel Farms, and in fact describes
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a parcel of land with several hundred additional acres that does not belong to
CRl.

Steel Farms took advantage of the \veak condition of Dick Reed, who was
terminally ill and in hospice care when he signed the Lease Agreement. Steel Farms also
coerced Vemla Reed into signing documents when she was in feeble condition.
The principals of the agreement for CRl are deceased and are therefore not
available to testify as to the intent of the agreement.
In violation of the option agreement, CRI had indications that Steel Farms had
arranged a sale of the property to Walker Fanns, or was intending to "assign" its rights to
Walker Farms.
CRl is not aware of any formal approvals given to Steel Farms or Walker Land to
make any improvements.
There is no evidence that CRl intends to keep property not belonging to them.
There is no longer any realtor listing of the property.
This answer is supported by documents attached as exhibits to this discovery. CRI
may supplement this answer as more information is learned.
INTERROGATORY NO.9: If you denied any of the Requests for Admissions
served herewith, identify each and every fact upon which you base your denial and
identify any \vitnesses with kno\vledge of such facts.

RESPONSE: RF A No.2: The current CRl stockholders do not have any
knowledge as to who created or ordered the amortization scbedule, including when it was
created or what \-vas its purpose. CRI would note that il is signed only by Velma Ref',cL
and that if this indeed was her signature, was still not a validly authorized document of
the corporation The corporation's bylaws require tbe President to sign major agreements
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in regard to CRl, including agreements that would encumber the property. In 2004, Dick
Reed was the President of CRl
RF A No.3: See answer to RF A No.2 above. The document does appear to
suggest an interest rate of 6%.
RFA NO.4: Because Dick and Venna Reed are deceased, the current stockholders
do not know the origin or purpose for the legal description attached to the Lease
Agreement, including whether it was a mistaken belief that it was an accurate description
ofthc property. Such information is purely speculative and may never be fully Imown.
RF A NO.5: The current stockholders believe that CRl had retained an accountant
only to advise CRI in regard to tax issues.
RI;A No.6: Because Dick and Venna Reed are deceased, the current stockholders
do not know the reasons CRI would have entered into the Lease Agreement. Such
information would only be speculative. Steel Farms andlor CRI's accountant may have
explained to CRl the tax consequences of selling the property. Further, Steel Farms
agents may have told current CRl Stockholders and officers that CRI entered into the
Lease Agreement for "tax benefits." Bm there is no indication in CRl' s records that CRT
entered into the Lease Agreement solely for tax purposes. In any case, CRI believes that
one or more of CRI' s stockholders lacked capacity to enter into the agreement, and was
not in any position to ascertain the true benefits or consequences of the agreement.
REA No.7: CRl's byla\Ns v,7ould have required both Dick Reeds' authority and

signature to enter into the Lease agreement, not just Venna Reed. Dick Reed was the
President of CRr and ,vas required to approve and sign any agreements that encumbered
property owned by CRl.
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F,2 A No.7: Typically, as President of CRl, Dick Reed would have had signature
authority to enter into agreements for CRl. However, Dick Reed lacked capacity to enter
into the Lease Agreement.
RF A No.6 (sic): CRl has accepted $40,000 as rent for the leased property, not as
payments towards the purchase of the property .
.llNTERROGATORY NO" H): If you have withheld any documents from
production on the basis of a claim of privilege, please state the following:
identify the document, including the date, author, topic, to whom sent, and
number of pages; and
identifY the privilege claimed.
RESJPONSE: This interrogatory is not reasonably calculated to lead to the
discovery of admissible evidence. Without waiving the objections CRl responds as
follows: attomey client privilege. CRl and their attomeys have communicated bye-mail
on several occasions and have generated confidential writien analysis.
INTElRROGATORY NOo

n:

Please identify each and every accountant

engaged to provide consulting or accounting services to Croft & Reed, Inc., including the
nature of the services, when such services were provided, and the topic of such services.
RESPONSE: This interrogatory is overly broad, unduly burdensome and not
reasonably calculated to lead to the discovery of admissible evidence. Without waiving
the objections CRl respond as follows: Richard Hale with Rudd & Company. Mr. Hale
has been retained by CRl from time to time to advise CRl on tax matters only.
liNTlERROGATORY NO< 12: Please identif\l in full 2nd cnn1n1 ("lp

<-'C. _

_

_

_

_

"

•

-'"."'

".

~.

_

J..

statements, affidavits, photographs, drawings, illustrations, \vritten documents, electronic
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messages, diaries, calendars, notes, journals, tape recordings and/or video tapes of which
you are a\vare that peliain to the Option in the Lease Agreement

RESPONSE: CRl has not found any items listed in the interrogatory pertaining
specifically to the Option, other than what is already knmNn by the Plaintiffs.

INTERROGATORY NO. 13: Please identify any and all documents executed
by Richard Reed on behalf of Croft & Reed, Inc. from January 1,2004, until April 28,
2004.

RESPONSE: The only kno\vn document executed by Dick Reed during the
prescribed period was the Lease Agreement. This response may be supplemented further
as more infonnation is learned.

llNTERROGATORY NO. ].4: Please identify any and all documents executed
by Venna Reed on behalf of Croft & Reed, Inc. from January 1, 2000 until November 1,
2007.

RESPONSE: CRl objects to Plaintiffs intenogatory to the extent thaLit is overly
broad, unduly burdensome, or not reasonably calculated to lead to the discovery of
admissible evidence. Without waiving such objections, the only known documents
executed by Venna Reed on behalf of CRI is the 2004 Lease Agreement and 2006
Sublease Agreement with Walker Farms. She may have also signed tax related
documents prepared by CRl's accountant. This response may be supplemented further as
more information is discovered.

iNTERROGATORY NO. 15: Please identify 3..11y and all real estate agents that
v·Jere consulted and/or retained to sell the Property.

RESPONSE: Cindy Crezee with Homepoint Realty.
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UQUlEST§ ]FOR lP'ROJIlIUCTlION

REQUEST NO.1: Please produce each 3l1d every document which SUPP0l1s or
tends to support the allegations set forth in the Complaint or the denials set forth in the
Answer in tlUs matter.

RESPONSE: See attached exlUbits. CRl will supplement this response according
to the Court's scheduling order.

REQ1f.JEST NO.2: Please produce any and all expert reports prep31-ed by any
expert retained by you in this matter

RESPONSE:

expert reports have been prepared.

eRl wil1 supplement this

response according to the Comi's scheduling order.

REQUEST NO.3: Please produce any and all documents identified in response
to the above Interrogatories or used to derive the information for your answers to
Plaintiff's First Discovery Request

RESPONSE: See attached exhibits. CRI will supplement this response as needed.

REQUEST NO. 4\: If you denied any of the following Requests for Admission,
please produce any and all documents on which you base your denial.

RESPONSE: See attached exhibits. CRl will supplement this response as needed.
REQUEST NO.5: Please produce aDY and all documents identified in response
to Interrogatory No. 12 above.
RESPONSE: See response to Interrogatory No. 12 abov'e.

REQUEST NO, 6: Please produce any and all documents executed by Richard
Reed on behalf of Croft & Reed, Inc. from January 1, 2004, until April 28,

RESPONSE: See response to Interrogatory No. 13 above
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REQUEST TilL '7: Please produce any and all documents executed by Venna
Reed on behalf of Croft & Reed, Inc. from January 1,2000, until November 1,2007.
RESPONSE: See response to Intenogatory No. 14 above.
REQUEST NO.8: Please produce any and all legal descriptions for the Property
leased by Croft & Reed, Inc. to Steel Fanns, Inc. on or about April 22,2004.
RESPONSE: CRI refers to the faulty legal description attached to the Lease
Agreement. Because Dick and Velma are deceased, the intended property description for
the leased property would be speculation.
REQUEST NO.9: Please produce any and all warranty deeds associated with
the Property leased by Croft & Reed, Inc. to Steel Farms, Inc. on or about April 22, 2004.
RESPONSE: CRl is in process of tracking these documents dO"\71/ll, and will
supplement their responses according to the Court's scheduling order. CRl notes also
that recorded deeds are publicly available to Plaintiffs.
REOUEST NO. JO: Please produce any and all documents or reports relating to
the value ofthe Property, including tax assessments, assessments for financing purposes,
or otherwise.
RESPONSE: See attached exhibits.
REQUEST NO. 11: Please produce any and all documents related to Croft &
Reed, Inc.' s listing of the Property for sale.
RESPONSE: See attached exhibits.
REQUEST NO. 12: Please produce any and all documents, reports, or analysis
of any hazardous material alleged to have contaminated the Property.
RESPONSE: See atiached photographs CRI is in process of obtaining further
analysis and will supplement their responses according to the Court's scheduling order
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MQUES1f NO. Jl.3: Please produce any and all photographs of the Property
leased by Croft & Reed, Inc., Richard Reed and/or Velma Reed to Steel Fanus, Inc., from
the time such leasing arrangements began to the present, including pictures of all
facilities, any alleged hazardous material contaminations, etc.
RESPONSE~

See attached photographs.

REQUESTS FOR ADMISSIONS
REQUEST FOR ADMISSION NO.1: Admit that you consented to the sublease
between Plaintiff and Walker Land & Cattle LLC.
RESPONSE~

Admit that CRl consented to a sublease.

REQUEST FOR ADI'\1LKSSION NO.2: Admit that you created or ordered an
amortization schedule, attached as Exhibit "A" to be created regarding the purchase price
of the Property that is the subject of the Lease Agreement.

RESPONSE: Deny.
REQUEST FOR ADIVHSSION NO.3: Admit that the amOliization scheduled
signed by Venna Reed and attached as Exhibit "A" provides for annual interest in the
i1l110unt of 6.00%).

RESPONSE: Deny.
REQUEST FOR ADIVnSSION NO.4: Admit that the parties mistakenly
believed the legal description of the Property provided in the Lease Agreement to be an
accurate description of tIle Property owned

by~

Croft & Reed, Inc. and famled by Steel

Farms, Inc. pursuant to the Lease Agreement.

REQUEST FOR ADJVllJSSION NO.5: Admit that Croft & Reed, Inc. consulted
with an accountant prior to entering into the Lease Agreement.

Lie t1
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RESPONSE: Deny.
REQUEST FOR AD~I[liS§liON NO, «J.: Admit that Steel Farms, Inc. intended to
purchase the Property in 2004, but entered into the Lease Agreement and Option to
Purchase for the benefit of Croft & Reed, Inc. for tax purposes.

RESPONSE: Deny.
REQUEST FOR AIDfilIISSKON NO, 7: Admit that Richard Reed had authority
to execute the Lease Agreement on behalf of Croft & Reed, Inc.

RESPONSE: Deny.
REQUEST FOR AIDMISSION NO, 8: Admit that Verma Reed had authority to
execute the Lease Agreement on behalf of Croft & Reed, Inc.

RESPONSE: Deny.
REQUEST FOR AIDMISSION NO,

6, (§llc!.:j:

Admit that you accepted annual

payments of $40,000.00 each year for the entirety of the Lease Agreement.

RESPONSE: Deny.
DATED: February 27, 2009.

-_."

Nathan M. Olsen
Of Beard Sf. Clair Gaffney PA
Attomeys for the Defendant
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C1EIRTlLlFliCATlE OlF §lERVrClE
(~no;, wc)r\

I certify that I am a licensed attorney in the State of Idaho and that on Feffi"W:W'y

~,2009, I served a true and eOlTeet copy of the DEFENDANT'S RESPONSE TO
PLATI\fTIFF'S FIRST DISCOVERY REQUESTS upon the folio wing by the method of
dehvery designated:

/

Charles A. Homer
De Anne Casperson
Holden Kidwell Hahn & Crapo PLLC
PO Box 50130
Idaho Falls, ID 83405-0130
Fax: (208) 523-9518

/

o US Mail )2J Hand delivered
c

n~ FaCSllmle
..

/

{"

1
. Olsen
Of Beard St. Clair Gaffney P A
Attomeys for the Defendant
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STATE OF IDAHO
ss.
County of Bonneville

Virgi'
athews, being first duly sworn, upon oath, deposes and says that she is one of
th
irectors f Croft & Reed, Inc. identified in this document as the defendant, has read
it, and believes the facts set forth are accurate and complete to the best of her knowledge
and belief.

S~\re~ and ;I~'~~ to hefore me on Februmy
\/ \h

I

\

\j

27,

2009

~

Notl?Publi::: fOlI State ofIdaho
Residing at: J:o q t"\(:; ~,II ~
Tv!Y Commission expires:
{b/ /I,L
(SEAL)
I I i

."

f

I)
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BY-LAWS

of
CROfT ,\t,D RIED,

INC.

ARTICLE I
The offiCe!3Jf CROFT AND REED, INC, Idaho Falls, Idahc

r

shell consist uf

a Presilient, Vice President, 2nd Secretary-Treasurer, who shall be choser>

DV

the

(illectors from among themsolv8s,
ARTICU II
No stockholder shall he eligible
Directors unless he

IS tl

rOI

election to membersl:ip on the' Board of

bona-iide owner 01 at least one (1) share of

flC

"t:lck of

the company at the time 01 his election.
ARTICLE III

Section 1.

The Pre5ident shall be the chier offlcer of thiS cClln;>JIlY ,mel

shall preside at till mer,t J!1gs of the Directors dnd stockholders,

HI: silal! si,)!!

as Pre:;Jdont, coli certificdtes of stock, ond ail other COllUdC!S ('!nO In stnllllcnts il,

""!lting which hm'c bean firSl aj.lpfOV0d by the Board of Directors.

He ;:;f1all cdl]

din;ctors together whenever he deems it necess<lry; and be s:ull lidve. ,"Jbiect

tho advice alld controi of the directors, the genercJ sq)erlntendfmC8 of ,he
(if

t(l

"fEllfS

Lhe comr.:any.

In thte absence of the PresidEllJi, the Vice
Julio:;.

P[.8~idor.t

shClll

penUlll!

In the uosence ot JJQth the President Ane Vice President, the

Treasurer

~nail

all ot

I),::,

3et::eti~ry

perform the duties of the President.

S0ctig!.l_~.

It shalL be the duty of the Secretary-Treasurer to safely «0'ccp 8il

money belonging to the companY-,and to eXi;erld the !iom!! 'Jnce( the di'"ec::tiollS of the

BOdfd of Directors.

At each of the annual stockhold8rs r.:eetings, he slwli "llLrnit

11 complete stntemenl of his accounts for the past year, with t;lr) proper VClIchors,

for [he idormdticn of the stockholders; the Secretary-Tr("'Hll!wrshall keep
of the meotings of ,he Bonrd of Directors and of the stockholders.
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.:l

record

He ,;hi,ll b'er ,.

book of

S

lOck certificates, and nldkc the corres pondmg entr.ies on tbe mor,,1n of

each page on the issuance of shares oi stock.

He shall [jl;;0 maintllln

proper

il

transfer Dook, and c stock ledger in debit and credit form, showing the number of
shar<)s issued to and tra.nsferred by any stockholder, with the dliks of silch
ance and transfer.

j['SLI-

The Secretary-TreasuJer shall keep proper account ,o,no cas!:

books, and tij schargt such other dutles a,; r:.cr:ain to hi s office a 5

ilf,: pHoS cri bed

by the Board of Directors.

Q,,,,ction 3.

The Pr6sident, and such other offlc"?rs as may be rlesj,;;nal'''ci bv

the Board of Directors, shell have ;:oower to sign company checKs.

ARTICLE IV
The Board of Dirp.ctors shall have power:
SSE.tj;onJ,.,

To call meetings of the stock hel defs W!leiJ they deen) "

nec(:'~;

:".ry

glv:ng no less than three (3) days wriLten notice thereof to eilch st.uckho!dcr ill his
last known residence; they slwll cdl meetings of the Sl()ckholders at any

t~me C:)J'

on a wrHten requer.t of 2ny Slockholder or group of stockirolders holding one-tonth

of alloutstl1nding captii:l! ,;tock, except that no notice of such meetinq nned be"Jcven
ior ilny meetlng at whicJl all directors arc present.
Sec;tiol.L?_~

To make rules und requl.<"lllons

no, inconsjstenl with

t:1C

L":vVs

1)':

the State of Idaho, or By-Lifws of the company, for tl-B guidanc.e of the o{[[icer" in
the mclllciqemontof the affairs of the company.

Secti9n 3.

To declare dividends

Ollt

of the surplus prolits whcn"v(;r lhey

shall c.eem it to be expedient.
ARTICLE If
it shall be the duty of the BDard of
§~(;tion

1.

Director~;:

'I'D ce.use to be kept a cllmplete recurd of all of theil mecnngs

2nd accrr;ounts ana also the proceedings of the stockholders, and to present c iell
~tatcment

attte regular annual meeting of the

~tockl101dels,

,}ssets and liabilities of th"company and generally,

t1;C

shm'Vinq in detail the

condition cf its .'ltf<1:;rs

A slmHar statement shall be presented at any other meelinq of the stcckholdms
'when persons representing owners of onc-tcmr.h or more of th8 outsccnding capit",l
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stock roques t such a report,

SegJ.il0D 2.

To supervise all of the officers and employees of the comp,ml', W

r"gaife the Secretary-'l'rcnsurer to keep full and aCC,Jrate books and .'IccOl'nLs. dll::i

to prescribe [he form and r710de of keeping such books.
Sectio!l_~,.

To cause the mOlley of thtl company to l:le safely ke;::t, c;lrcctin\j

from time to time where it shall be kept or depos ited,

;oeclion 4.

To cause to be issuecl to th0 stockholders, in propa Lion tc their

several interest, certiIici'ltes of stock, nOL to exceed in the 1Jggre,gale the common
stock of the company.
?~~I)on

::.

1b uppoint a General Manager to s upervl S8 general! 'I. l:nder ri1(J

direction of thc President and Board of D;rcctors.

~he

affairs elnd m2naqemCTlt of t.',e

COClipany.

'p_~<;:tionJ!..

The Board of Directors shall consist of throe melTlrjeI~, ano She)ll

be elected by the Sl()ckholders at thelr annual meetiu\J Cli1d sh,:ill hold offlce for olle

year Irom the d(lte of electton or unlil the.!r successor!; iJrc ddy electec. 2nd qlJallLeo,
.gectlOn 7.

Vacancies on the Boa.ro occasioned by dr,,;'1tb or reSignation ;Sh"li

11" tilled l;y a fIl2.jonty vote 01 the relTlDining dirEctor!;, and be jJer;:oll so ,:,ppointed

shdll serve unci] the next annual meeting of the ,stockholders.
Section

B_. The members

of the Gonrd of Directors sholl receive no compeflSd

tion for their services as such, nor shall the company be held licl.ble Ie,! clfi,,-

~crvjcp',;

rpodored, except if it is so expres sly pwvideci; but rnembe rs of the Board sb,] I he
allowed their reH50nat)Le traveUnJ eXfler.ses when actually engaged in
ui the company, tu D:e allmveli :is in other

cuse~

(;1(',

Ll.slness

as dClTlonci.s agoinsT the c:ornpcny_

ARTICLE VI
No COi1tract by any officer of the compQny sill 11 be valid without the previolls
ulithorlzation or SJbsequent ratiiicatlOn of the President of the Boord of Director!O.

ARTlCLE VII
Sect!<:)n 1.

The first meeting of the stockholders st:Qll be held on the child

day of January, 1952, and lherenfter on thf:! third Tuesday of Tant'ary of each ye2.r.
11 representation of the majOnly of the outstanding Cli!pitul stock shall. be nece8sary

for thee transaction of business at all meetings of stockholders.
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At such meeting.

a representation b:,yproxYl duly filed with the Secretary-Treasurer of the company,
providing sllch proxy be in writing and dated not more than thirty (30) days peVi'Jlls
to sa lei meetin9",shall be allowed.
Section 2.

A special meeting of stockholders may he called by the PresidenT

or by person~; holdlng not less than one-tenth of tho outstandinc; capital stoC~1 but
in each case, the notice of the meeting must be in wriths through n,e UnituJ S:atec;

mail, addressed to the last known address of each stoCKholder, and such notice

mus, be given three (3) days prior to the meeting, prOVided, however, that if all
holdors of issuod stock are present at such meeting, no such notic8 ir"

or shall

be necessary.

Section 3.

Tbe Board of Directors shall meet annuaUy immediately tollowing

the annual stockholders meeting held on the third Tuesday of Ji:lmlClIY of 88Ch yc;ar.
At the annual meeting of the Board of DirE:clors shall rJe ele,:teu from bell me:n;:,us I

a President, Vice President, Secretary-Treasurer as above provlded.
ing~

of Cne Board of

Dirc~ctors

Speciail:1eet-

may be called by the Prc!;ident whenever he <icf,m:; it

expedient.

ARTIC I.E lim

CertiflCates of stock shall be of such form elld d~'vic,e

dS tll.e BOdrd

tors may direct, and such cenificates shall be signed by the Pmsident

oj DlnO'c-

ar~d

the Secre-

tary-Treasurer, and express on the Idce"t'hercoi their number, date of issuance, and
number of shares for Which, and the persons to whom isstll',d.

The certiticate coot:

shall cOnluin a margin cn which shail be enterec the number, date, number of ;harEs,
and the name of; Qr names 0 f the person or pOfSCynf:'; expresG0d 1n the cDrreSp0DdH'lQ

certificate.

ARTICLE IX
Shares of the company may be transferred Cit (my' time by the hel dGrs thereof.

or by legal representative, but no transfer silc.ll be valid, excepl between Lhe ,earlies
thereto, until entered in the pmpcr f arm on the book s of the company,
cd cortificate 5h011 be issued in lieu thereof,

The S:.lrref,r1er-

The receiver of the new certificate

shall be required to signify hls as senl to the By-Laws
-4-
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()f

the' compnny.

\Vithout t'l<'

'.-...... , • V,"'" ,., .• "

con::;ent of the Boord of Directors, no transfer of any share
when the holder thereof is indebted to the compC'lny on riny

clf

stock she,.'1 be vedic'

aCCOlllll

,v!l",tever.

ARTICLE X
The books alld paper::; in the office of the Secretary-TrcilSLlrer si1o.ll

de

ail

"mes durir;s; business hours / be ope::l to the lflspcctil(Dn of L'le 30dru of Dirccctofs
and to any of the :;tockholders.
ART1CLE Xl

The By-Lows of this company may be altered or .,mended at ':mv annuEiI lYIcct,fig of the stockholders or at any specicl meeting of tile

8oa~d

for that purpose, by vote of those holdlllg lwo-thirds of the
slock, if a stocKllolders meoting, or by a vote of

(l

of

Diff:c;jor.~

o~ltsciHldinq

two·-[h.i[d~

calied

captH,l

or the (Lr(:r;toc~

prf'S011t, if at d directors meetJng.

CERTIFICATE T.OJ3Y- Ll\.WS
'I'VE, the uEdersigned,

2

majority of the Directors d CROFT AND TmI:n, I1\C.,

offJdho Falls. Idaho, and the Secretary-Trcas'Jrcr thereof. here'.')' certify

!;1i.Jt

:he

fOfogoing by-Laws of s51d company, n corporation olYi:inizcd l,nele! t1w lews of the

State of Idaho, and that said By-Laws wer" adoptee by the' consenl of the ;,toel:holders represeflting a majority of all !Oubscribed stock, dt R rncNinc; callee ,u;
that speciill ;:'urpose.

WITNESS our hends

thi.~

28th day at DecGrnbor. 196i.
"\
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE
COUNTY OF BONNEVILLE
STEEL FARMS,

INC.,
Plaintiff,
Case No.
CV-2008-7912

vs.

CROFT & REED,

INC.,
Defendant.

CROFT & REED,

INC.,
Plaintiff,

STEEL FARMS,

INC.,
Defendant.

DEPOSITION OF VIRGINIA MATHEWS
Friday, April 3,

2009,

Idaho Falls,

9:19 A.M.

Idaho

EXHIBIT

M. Rainey Stockton
CSR 746
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1

1 2006.
2
Q. And you're saying the first time you
3 saw this particular Lease Agreement was \vhen
4 you've alleged that Kevin came to your house to
5 explain a problem with that and obtain your
6 initials?
7
MR. OLSEN: Object. Misstates the
8 testimony.
9
A. Would you repeat the question?
10 BY MS. CASPERSON:
11
Q. \Vhat I'm asking you is you said that
12 the first time that you say" this was when Kevin
13 Steel gave this to you sometime after 2006,
14 correct?
A. This specific one.
15
16
Q. Right.
17
A. Yes.
Q. And I'm asking you: Are you referring
18
19 to that time frame as when you have alleged that
20 he came to your house to obtain your initials on
21 this document?
22
MR. OLSEN: Object. Assuming facts not
23 in evidence.
24
A. He came to my hOllse with this
25
Lease one day.

3
A. I believe so.
4 BY MS. CASPERSON:
5
Q. When did you first become aware that
6 they had executed a Lease Agreement and Option
7 Purchase with the Steels?
8
A. After my father passed away.
9
Q. SO, you weren't aware at the time that
10 your parents executed this document that they
11 were doing so?
12
MR. OLSEN: Vague.
13
A. Could you repeat it?
14 BY MS. CASPERSON:
15
Q. Let me have you take a look at the back
16 of this exhibit on Page 16.
17
Are those your parent's signatures on
18 that page?
19
A. This is my mother's signature.
20
That doesn't really look like my
21 father's signature.
22
Q. Do you have any reason to suspect that
23 that is not your father's signature?
24
A. I wasn't there. 1 don't know.
25
Q. Do you have any reason to suspect that

Page 19

1 BY MS. CASPERSON:
Q. Okay. That's what I'm asking you.
3
That's the time when you're saying that
4 you first saw this particular Lease.
S
A The one vvith Page 19 on it.
6
Q. \Vith Page 19.
A. Yes.
8
Q. When vvas the first time that you sa\v
9 this Lease without Page 19?
l O A . My mother had a copy in her bedroom of
11 a Lease that we later moved into the safe
12 downstairs.
13
Q. Okay. \-Vhen did you first see that?
14
A. Jt would have been sometime in 2004
15 after my father passed away.
16
Q. Were you aware at the time that Lease
1 7 was executed -- and assuming this Lease, even if
18 it didn't have Exhibit A on it -- that your
19 parents had entered into this Lease and Option to
20 Buy?
21
A. Could you rephrase it or repeat it?
22
Q. Were you aware, at the time Exhibit 3
23 was entered into with your parent's signatures on
24 here, that they had entered into this Lease
25 Agreement?
2

MR. OLSEN: Assuming facts not in

2 evidence.

Page 21

1 the notary who executed this document would have
2 signed it if your father did not sign that
3 document?
4
A. Could you repeat it7
5
Q. Do you have any reason to suspect that
6 Dennis Marshall, the notary that's listed on this
7 page, wouid have signed this document if your
8 father had not executed his signature?
9
A. No.
10
Q. Do you have any reason to believe that
11 your mother would have signed this document if
12 that were not your father's signature?
13
A. No.
14
Q. SO, on the day that this was executed
15 by your parents, you were not there?
16
A. I was not there when the paper was
17 signed.
18
1 might have visited my parents
1 9 sometime during that day, but I was not there
20 when this -- whenl1lY parents signed or when this
21 took place.
22
Q. Were you aware that they were planning
23 on executing this document?
24
A. No.
25
Q. You had no discussions with either your
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Page 50

1 If you'll look at Page 2.
2
I think you previously testified that
3 the initials that appear on this page, that
4 V.R.M., are your initials, correct?
A. Yes.
5
6
Q. And March 2008 has been crossed out and
there's 2009, correct?
8
A. Yes.
a
Q. And there also appears some other
10 initials on this page.
Do you know who those are?
11
1-'')
A. Kevin Steel.
13
Q. Okay. Now, you have previously
14 submitted some sworn testimony in this case that,
15 even those are your initials, that you were
16 sornewhat coerced to sign this document.
1
Is that a fair statement?
18
A. Define coerced.
Q. That you signed this against your will?
20
A. I was trusting of Mr. Steel.
1
Q. And you're saying that he told you
2 something that was incorrect?
23
MR. OLSEN: Misstatement.
24
A. He didn't explain much of anything to
25 me.
j

Page 52

1
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at that time -- that there were Bylaws.
Q. Well, I guess that's one of my
questions, too: Other than the Bylaws that we
previously looked at that were entered into in
2007, are you ware of any Bylaws that existed for
Croft & Reed?
A. Would you repeat that?
Q. Other than the Bylaws that we
previously looked at that you signed in 2007 -A. Okay.
Q. -- that was Exhibit 19, are :you aware
of any other By laws that existed for Croft & Reed
prior to that time?
A. I didn't know of any.
Q. Have you seen any?
A. No.
Q. And you looked through your parent's
records, correct?
A. Correct.
Q. And you were the Secretary of the
Corporation at that time.
A. Yes.
Q. And you're not aware of any other
Bylaws that existed, correct?
A. Yes.
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He just said: ] need you to sign -initial this.
And I said: 1 do not have the
authority to sign for Croft & Reed.
And he wanted me to do it anyway.
BY MS. CASPERSON:
Q. Okay. Why did you sign it then?
A. I was being trusting. He was standing
right in front of me at my door and told me to
sign it anyway.
Q. lfyou didn't think you had authority
to sign it, why could anyone convince you to sign
a document that you claim you don't have
authority to do?
MR. OLSEN: Argumentative.
A. Well, I had just gotten tlu'ough telling
him I didn't have the authority.
And he wanted me to sign it anyway,
which didn't make any sense either.
BY MS. CASPERSON:
Q. Were there any Bylaws that Croft & Reed
had, that you're a\vare of, that said that the
Secretary or an Officer ofthe Corporation didn't
have authority to sign?
A. I wasn't aware of the B ws; not even
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1
Q. And your mother had never specifically
2 told you you didn't have authority to sign,
3 correct?
MR. OLSEN: Asked and answered.
4
5
A. She never told me I had authority to
6 sign.
t BY MS. CASPERSON:
8
Q. And she never told you that you didn't
9 have authority to sign either.
l O A . It was not a conversation that we ever
11 had.
12
MS. CASPERSON: Would you mark this?
13
(Exhibit No. 24 marked.)
14 BY MS. CASPERSON:
15
Q. Let me hand you what's been previously
16 marked as Exhibit No. 24.
17
MR. OLSEN: Do you want the one with
18 your notes on it?
19
MS. CASPERSON : Yes, please.
20 BY MS. CASPERSON:
21
Q. If you'll look at Paragraph Number 7,
22 you state in this sworn Affidavit -- and tell me
23 if I read this correctly -- CRI has nothing in
2 4 its records, nor has any reason to believe that
g
2 5 the term of the Lease was to be
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Page 70

1 something.
2
MS. CASPERSON: It's not a legal
3 conclusion that we're fighting about. It's a
4 factual statement.
5
And I'm giving her an oppOliunity to
6 correct a statement that -MR OLSEN: You've asked her, at least
S 1 0 times, the same question.
C)
So, let's move on and let's get what
10 information that she knows. That's what the
11 deposition is -12
MS. CASPERSON: I'll ask it as many
13 times as I need to to make sure that she
14 understands. Okay?
15
Now, if you want to take a break here
16 and go through it with her so you understand that
1 7 she fully understands what I'm asking her-IS
MR OLSEN: No. This isn't my
19 deposition, but you -- you know, you can only -20 you can't ask the same question over and over
21 agall1-MS. CASPERSON: I can when she -MR OLSEN: -- to the point where -3
MS. CASPERSON: I can when-MR OLSEN: -- you're trying to break
25

Page 72

1
A. Yes.
2
Q. And if you look to Exhibit 9, is that
3 your signature on Exhibit 9?
4
A. Yes.
5
Q. And although we've been through that,
6 if you'll look to the very last page of Exhibit
7 9 -- or 19, sorry -- I think you previously
8 stated that that was your signature on the last
9 page of these Bylaws, as well.
10
A. Yes.
11
Q. If you had no authority as the
12 Secretary for CRI to sign documents, \vhy ,vere you
13 signing these documents?
14
A. I was told I had the authority.
15
Q . You had previollsly talked about a
16 conversation that you had had with Kevin Steel 011
1 7 the day that he came to your house and YOll put
18 your initials on this Sublease. Do you recall
19 that -- or not the Sublease, but the Lease and
20 Option to Purchase.
21
A. Yes.
22
Q. Okay. And isn't it true when Mr. Steel
23 came, he explained that this date was
24 inadvertently wrong in this Lease and that there
25 was a typo?
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her do\vn -2
MS. CASPERSON: -- she indicates that
3 she doesn't understand.

5
6
7

S
9
10
11
12
13
14
15
16
17
IS
19
20
21
22
23
24
25

MR OLSEN: -- you know, so-She's just giving you her best answers.
So, my suggestion is that you move on, and, you
know, let's cover the other information.
MS. CASPERSON: Okay.
BY MS. CASPERSON:
Q. I'll ask you one last question on this,
Ms. Mathews.
Do you still believe your statement in
Paragraph 7 of your Affidavit is true and
correct?
A. To my knowledge, yes.
Q. And you understand you're under oath.
A. Yes.
Q. In Paragraph 8 of your Affidavit, you
state here -- and tell me if I read this
correctly -- notwithstanding my position as
Secretary, 1 \vas 110t given any management or
signature authority for CRT; is that correct?
A. Yes.
Q. If you'll look to Exhibit 8, is that
your si
ture on this Annual
ort?
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1

MR. OLSEN: Assumes facts not in

2 evidence. Speculation.

3
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A. If! recall correctly, he said
something about something was wrong with the
Lease, I need you to initial it.
I said: I don't have the authority to
initial anything.
He kind of looked at me and was, like:
Well, just do it anyway.
That's what I recall that happened.
BY MS. CASPERSON:
Q. Isn't it true that you had previously
had a conversation with Mr. Steel in which you
told him not to deal with your mother anymore,
but to come directly to you?
A I told Mr. Steel that he could call me
and not my mother.
Q. And you specifically told him not to
call your mother, correct?
A. Because my mother asked me to.
Q. Okay. So, you told him to deal
exclusively with you and not with your mother.
MR. OLSEN: Misstatement of testimony.
BY MS. CASPERSON:
. Correct?
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Page 74
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A. I was doing what my mother wished.
Q. \Vithin that direction that she had
given you, who else could Mr. Steel have gone to
then on that day?
MR. OLSEN: Argumentative.
A. He could have asked me if it was all
right to go to mother's and have her sign a
paper.
BY MS. CASPERSON:
Q. Okay. And you could have also said:
\Vhy don't we take it down to mother's and let's
see what she 'vvants to do, correct?
MR. OLSEN: Argumentative.
A. The thought didn't enter my mind at the
time. I was feeling very uncomfortable.
BY MS. CASPERSON:
Q. In what way were you feeling
ul1comfOliable?
A. That he wanted me to sign a document
that I just told him that I didn't have the
authority to sign.
Q. But that you did sign.
A. Yes, T did.
Q. After you signed this document, did you
your mother and say: Hey, Kevin just

Page '6

1
Q. You didn't think putting your initials
2 dov.rn on a document would mean anything?
3
A. Because I told him I didn't have the
4 authority.
5
Q. But by signing it, you're indicating
6 that you do have authority, aren't you?
7
A. No.
8
Q. Okay. So, you signed it and then you
9 didn't take any action to address it with your
10 mother, correct?
11
A. I'm sure I told her at some point, yes.
12
Q. And did she say: Oh, you shouldn't
13 have done that?
14
A. I don't recall the conversation.
15
Q. But you never took any action to go
16 back to Kevin and say: Hey, I think we need to
1 7 fix this. I didn't have authority to sign.
18 You're going to have to deal with my mother.
19
A. I had already told him that I didn't
20 have the authority to sign. I wouldn't need to
21 repeat myself to him.
22
Q. Well, you told him that you didn't have
23 authority to sign, but then you went forward and
24 did it anyway.
25
MR. OLSEN: Asked and answered .

.. .. ........+ ......
P2ge 75
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1 stopped here and I signed a document for Croft &
2 Reed?
3
A. I would not have said that.
4
Q. Did you have a conversation with her at
5 all?
6
A. I talked to my mother about all the
7 things that Kevin would cail me or taik to me
8 about
9
Q. But that's not what I asked you.
10
I asked you if you had a conversation
11 with your mother specifically about you putting
12 your initials on this Lease.
13
A. I don't recall that exact conversation.
14
Q. If you didn't think you had authority
15 to sign it, why wouldn't you go back to the
16 person you claim had authority to sign and say:
17 I just did this?
18
MR. OLSEN: Argumentative.
19 BY MS. CASPERSON:
o
Q. Is it okay?
MR. OLSEN: Argumentative.
')
L
A. Well, I just told him I didn't have the
23 authority. I didn't think that it would have
24 meant anything.
25 BY MS. CASPERSON:

1

A. He didn't seem to care whether I had

2 authority or not because he wanted me to do it

3
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anyway.
BY MS. CASPERSON:
Q. Well, didn't he explain to you that he
was the Secretary of a Corporation and he had
authority to sign?
MR. OLSEN: ,.&~ssumes facts not in
evidence.
A. He didn't say anything like that to me.
BYMS. CASPERSON:
Q. He never explained that it was his
understanding that an Officer of a Corporation
has authority to sign on its behalf?
A. He never told me that.
Q. But he did tell you that it was his
understanding that you did have authority to
sign.
A. I don't recall him ever saying that.
Q. I thought you had already testified
that that's what he did tell you.
A. He never asked me if I \vas -.
I don't recall. I don't recall you
ever asking me anything about what you just said.
Q.
SO, ou're
he didn't
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Page 80

Page 78

1

1 explain to you that he thought you had authority
2 to sign?
3
A. No. I don't recall ever -4

5
6

8
9

10
11
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14

16
1
18

19

o

5

Q. He just stuck it in your face and said:
Sign it?
A. Yes.
Q. And you just did it.
A. I told him I didn't have any authority
to sign on Croft & Reed's behalf.
And he told me to do it anyway.
Q. Okay. With all due respect, Ms.
Mathews, if someone asks you to do something that
you don't have authority to do, why wouldn't you
say no?
A. Well, my question would be: Why didn't
he just ask me then who does have the authority?
Q. But you had already told him not to
deal with your mother, correct?
MR. OLSEN: Argumentative.
A. I asked him to call me and not my
ITlOther, yes.
BY MS. CASPERSON:
Q. Okay.
A. Because my mother asked me to.
Q. Looking at this Lease Agreement, if

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. That's what this -- the paper says.
BY MS. CASPERSON:
Q. Okay. So, there's clearly a problem
within the Lease. Wouldn't you agree?
MR. OLSEN: LegaJ conclusion.
A. Yes.
BY MS. CASPERSON:
Q. And isn't it true that on the day that
M1'. Steel came to your house. he explained the
problem that was in the Lease, correct?
A. No.
Q. You're saying he didn't explain
anything to you about \vh)' he needed your
initials.
A. All I recall him saying was that there
was a problem. He did not explain further than
that.
And I had never even read the Lease.
did 110t have a copy of the Lease in my
possessIOn.
Q. SO, you put your initials on something
that you had never read.
A. That's correct. I did not have a copy
of the Lease. It was in my mother's possession.
Q. Well, he provided you a copy, correct?

79

1 you'll turn to where the Option is set out. H's
on Page 9.
3
MR. OLSEN: What exhibit? Is this No.

4 36
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MS. CASPERSON. This is 3
BY MS. CASPERSON:
Q. Ifyou'Ii iook to the top of Page 9 -and you might have to go back to Page 8 to read
this full sentence. It's the last full sentence
on Page 8.
It says: The Option shall mature on
July 15, 2008 and may thereafter be exercised
here as provided.
I f the Lease terminates on March 1st of
2008, there's no ability for the Steels to
exercise the Option that was set forward in here,
is there?
MR. OLSEN: Legal conclusion and
argumentative.
A. Would you repeat the question?
BY MS. CASPERSON:
Q. Tfthe Lease ends on March 1st of2008,
there's no ability for the Steels to exercise an
Option on July 15 of2008, correct?
MR. OLSEN: Legal conclusion.

Page 81

1

A. He did not give me the copy. He just
2 showed it to me.
3
Q. Did you ask him if you could have an
4 opportunity to read that before you put your
5 initials on it?
6
A. No, I did not ask him that.
(A recess was taken fl'om 1
811:1SA.M.)
9
MS. CASPERSON: Back on the record.
10 BY MS. CASPERSON:
11
Q. Ms. Mathews, what is your current
12 position on behalf of the Corporation? Are you
13 still the Secretary?
14
A. Yes.
15
Q. Have you ever been anything other than
16 Secretary for Croft & Reed?
17
A. On the State document, it's declared
18 that I'm the Secretary.
19
Q. Are you saying that, even though you
20 are only declared as the Secretary. you've acted
21 in another capacity?
22
A. Well, I don't really understand all the
23 capacities of the Corporation and how they all
24 work.
25
Q. I-lave you
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Q. How old?
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A Nine,
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Q, With the University of Phoeni)(, did
you actually have to go to Phoenix to obtain that
degree?
A No, Th at was in Salt La ke,
Q. So is it fair to say since, roughly,
at least 1989 you have not lived close to the Idaho
Falls area?
A Correct
Q. And I'm assuming that that means that
you were not involved with your parents with regard
to the actions that they were taking for the
corporation?
A Correct Oh, I might add something,
Q. What's that?
A I seNed a mission in California, so I
lived in several cities throughout the northern
California area,
Q. Are you currently married?
A Ye s
Q. And who is your spouse?
A JilL
Q. And do you have any children?
A Yes,
Q. How many?
A One,

2

r===

4

1 not there except for intermittent periods of maybe
2 a month or two here or a month or two there in
3 between school.
4
Q. I thought you had previously said that
5 you went to California in 1989.
6
A I mean '83 '83 is the last season
7 that I really helped Dad and I was living at home,
8 Then after that my mission and then school. Sorry
9 about that
10
Q. No. I could have gotten that confused
11 as well.
12
Did your father ever tell you what
13 plans he had for the farm?
14
A Recently the contract that was written
15 I know that that was there, Do you mean previously
16 to that?
17
MR. OLSEN Object as a nonresponsive
18 answer. Answer the question that she asks ,
19
Q. BY MS. CASPERSON : What I'm asking you
20 is did your father ever tell you that he intended
21 to sell the farms to the Steels?
22
A No,
23
Q. You became aware of that first when
24 they entered into the lease agreement with the
25 option?
i=

Q. Are you aware of any other litigation
that Croft & Reed has been involved in?
A No,
Q. Have you ever been involved in any
other litigation?
A No,
Q. And I know this is kind of a bizarre
question, but it's typical. Have you ever been
convicted of a crime?
A No,
Q. Tell me about the work that you did as
a kid, if any, on your parents' farm.
A Helping Dad with pretty much all
aspects of the fa rm as far as the physical labor.
Q. Move pipe?
A Yeah.
Q. Drive tractor?
A Yes
Q. And when did your actions with regard
to helping your father end? Was that when you went
to school?
A 1993 -- well, ninety -- after the '93
season then I left for my mission, and I was really
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1
A Yes.
Q. Were you aware that the Steels had
2
3 leased the farm jor a number of years?
4
A Could you explain that further. Prior
5 to the lease agreement or -6
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Q. Right. Prior to the lease agreement
that was entered into in 2004, were you aware that
Steel Farms had leased your Croft & Reed's farm for
many years prior to that?
A Yes , I knew that JC, Steel ran
my dad's -- some of my dad's farm
Q. When you say some of it, what do you
mean?
A That my dad didn't have equipment to
run potatoes and so we would run grain and he
WOUld, I guess, make an agreement with J.C. Steel
to run the potatoes on that property
Q. And how long ago was that, that you
can recall?
A I don't remember a yea r
Q. Are you familiar with either Kevin or
Doug Steel?
A Yes.
Q. Do you know when they started running
that property?
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A I don't know the date.
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Q. Do you know roughly when that

occurred?
A Just within maybe a 1O-year period
Not any closer than that Maybe if I were -- do
you want a guess?
Q. As accurate as you can be.
A I would guess -- purely a guess -around '94.
Q. And was that the entire farm?
A I don't know when that took place
Q. But you understood that at some point
they began running the entire farm?
A Yes
Q. I'm going to ask you, Mr. Reed, just
for our purposes if you can kind of draw me just a
simple map of where this farm is and kind of the
location of this land.
A Okay. This is our land on both sides
of the Arco Highway This is a small section.
This is Thiel Road. I don't know -- this is a
graveled road There's another graveled road here
that cuts back to another -- a paved road, Croft
Road. That's not to scale but this starting
here --

- - 18
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owned the ~m~ire time ihat ~hey had ihis farm?
A. Yes.
Q. You were not aware of the boundaries
ever changing during any time?
A No.
MS CASPERSON Can we go ahead and mark
this as Exhibit *-002.
(Exhibit *-002 marked)
Q. BY MS. CASPERSON: How familiar are
you with Kevin and Doug Steel?
A More so Doug Steel. He went to the
same high school I did. He was a year younger and
sometimes he was in the same group that I was with
that got together.
Q. Did you become more familiar with him
when he and Kevin were leasing the farm?
A. No.
Q. Was that because you were away from
this area?
A. Correct

14
15
16
17
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20
Q. Canlaskyouhowyougot~e
21
22 selection of being the representative for the
23 corporation today?
24
A Just an unlucky draw, I guess
Q. Unlucky draw.
25
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Q. With the hash marks?
1
2
A Yes. This is our land.
Q. Can you go ahead and identify what you
3
4 said was Croft Road.
A Yes
5
Q. And can you give me an idea of the
6
7 directions.
A. Yes.
8
Q. And it looks like here that you've
9
10 identified that there's a road that is going
11 lengthwise on this piece of paper that it's
12 indicated it's called Thiel Road; is that correct?
A. Yes.
13
Q. And at the very end of that Thiel Road
14
15 that you've identified there is another box,
16 apparently, that you have drawn. Can you identify
17 what that is?
A. That's just to indicate that our
18
19 property doesn't go all the way to that road, that
20 someone else's is there
Q. Okay. Someone else owns this piece.
21
22 Can you go ahead and put an X in the middle of that
23 that is owned by someone else. Thank you.
24
Is that the same property that you're
25 aware your parents owned -- or that Croft & Reed

1
(Exhibit *-003 marked.)
Q.
BY MS. CASPERSON: Let me hand you
2
3 what's been previously marked as Exhibit No. '-003.
4 Can you identify this document for me.
5
A. Other than I notice right off that
6 there's some initials done on the second page, this
7 was 8 -- iooks like a copy that my mom had kept in
8 her room but without those additions. Like, my mom
9 had a different version that she kept in her room.
Q. And when did you first become aware of
10
11 this copy that she kept in her room?
12
A Somewhere around the time my dad
13 passed away.
14
Q. Was that the first time you became
15 aware that Croft & Reed had entered into this iease
16 agreement?
17
A. Yes.
18
Q. You had no idea that your parents had
19 entered into this lease agreement prior to your
20 father passing away?
A. I don't know the time frames of
21
22 exactly when the paperwork came about Is that
23 what you mean?
MR. OLSEN Objection, nonresponsive.
24
Q. BY MS. CASPERSON: That is what I
25
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1 to answer questions on their behalf _. on its
2 behalf?
A They didn't ever discuss it with me.
3
Q. And you don't know whether they
4
5 discussed it with any of the other siblings?
6
A No.
Q. Teli me about what you know about the
7
8

9

10
11
12
13
14
15

I

I:)

mean. I'm asking you really when you first became
aware, whether the paperwork was done or not, that
your parents had made an agreement for this lease
and option.
MR OLSEN Object as speculation.
THE WITNESS: I don't know really that-if you want an exact time frame, It was just
sometime around the time that he died. I don't
remember a specific time when this paperwork was
here or how that worked.
Q. BY MS. CASPERSON: Okay. Well, let me
ask you this: When was this lease negotiated?
A I don't know when my parents discussed
that
Q. Did you ask any of your siblings
whether they were aware of when this was
negotiated?
A No.
Q. So it's very possible that this lease
and option was negotiated well before your father
became extremely ill?
MR OLSEN Object as speculation
THE WITNESS I have no idea.
Q. BY MS. CASPERSON: You have no idea
and you are the corporate representative here today

i 2
I
,I

I

16
17

18
19

20
21
22
23
24
25

time frame when this was actually signed.
A In my sister, Virginia's, journal it
said that I had given my dad -- that I was there -well, I don't know for sure. I don't know for
sure.
Q. You don't have any recollection of it?
A I know that Kevin and Doug had come
around to the house when Dad was sick and in bed.
He was on hospice care. I don't know -- I don't
remember if they signed papers or not They mayor
may not have.
Q. Do you recall whether anybody else was
there when they came?
A I don't remember.
Q. Do you remember if Richard Hale was
there?
A I don't remember if he was there at
that time. I know that thiS was a few days before
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Dad had died and there were a lot of people coming
around to, you know, give their wishes and stuff to
him So I don't know.
Q. What about do you remember anyone from
Zions Bank •• actually, the person identified on
here who •• Dennis Marshall, who notarized this
document, do you remember him being there?
A No.
Q. And neither one of your parents said
anything to you about executing this document when
you were there?
A I don't remember.
Q. Just don't remember anything about it?
A I remember that there was a
document -- that there was an agreement that they
were getting together on. I didn't have any of the
details of it or anything like that
Q. Did you make any inquiries about what
your parents were doing with regard to this
documentation?
A I don't remember if I asked or it was
told, but that they were making an agreement to
sell the property
MR OLSEN Object as nonresponsive
Answer the question that she gives you.

5

r~.

' __JLJ

,

i

I

PACE 24
f

:;'~

MS CASPERSON I'm going to object I
think you're directing your client in an
inappropriate matter.
MR OLSE~~ I'm allowed to object if It'S a
nonresponsive answer.
MS. CASPERSON I think you're coaching him
in the answers that you want him to give, and I'm
going to ask that it stop.
MR. OLSEN I haven't coached him at all on
any answers to give
Q. BY MS. CASPERSON: Now, I think I've
asked you whether you made any inquiries from your
parents as to their decision to enter into this
lease and to sell the property. Did you make any
inquiries to them?
A No.
Q. And why?
A. My mom told me.
Q. Told you what?
,11,. That they were working out some kind
of a deal
Q. And you weren't interested in what
that deal was?
A Not the details I knew that they
were -- that there was a lease option to buy.
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Charles A. Homer, Esq. (lSB No. 1630)
DeAnne Casperson, Esq. (lSB No. 6698)
HOLDEN KIDWELL HAHN & CRAPO, P .L.L.c.
P.O. Box 50130
1000 Riverwalk Drive, Suite 200
Idaho Falls, ID 83405
Telephone: (208)523-0620
Facsimile: (208) 523-9518
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
STEEL FARMS, INC.,

Case No. CV-08-7912

AFFIDA VIT OF DENNIS
MARSHALL

Plaintiff,
v.

CROFT & REED, INC.,
Defendant.

STATE OF IDAHO
County of Bonneville

)
) ss.
)

DENNIS MARSHALL, being first duly sworn on oath deposes and states as follows:
1.

I am over 18 years of age and I make this Affidavit based on my own personal
knowledge. I understand that in making this Affidavit, I am providing sworn
testimony under oath, which may be provided to the Court in this case and under
penalty of peJjury.

2.

I reside in Bonneville County, State of Idaho.
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3.

I am a notary public and was a notary public at the time Richard and Venna Reed
signed the Lease and Option Agreement hereinafter described.

4.

I notarized the signatures of Richard and Venna Reed on the 2004 Lease and
Option Agreement, executed April 22, 2004, between Steel Farms, Inc., and Croft
& Reed, Inc. (hereinafter the "Lease and Option Agreement").

5.

I traveled to the home of Richard and Venna Reed to witness their signature of the
Lease and Option Agreement.

6.

I observed Richard and Venna Reed signing the Lease and Option Agreement.

7.

Although he was bed-ridden at the time he signed the Lease and Option
Agreement, Mr. Reed was lucid and cognizant of his actions in signing the Lease
and Option Agreement.

8.

Mr. Reed was able to communicate with and understand me. After I explained to
that I was a notary and there to observe and verify his signature, he responded with
something to the effect of, "Yes, I understand."

9.

I had no qualms or reservations regarding Mr. Reed's mental capabili ty to enter
into the Lease and Option Agreement, and he appeared well aware of the fact that
he was entering into contract.

10.

Likewise, Mrs. Reed appeared lucid, cognizant, and well aware of the fact that she
was entering into a contract.

2
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Dated this ~'!_ day of December, 2009.

;;L
SUBSCRIBED AND SWORN to before me this.2$_ day of December, 2009.

(j'\ WPDATA 'CI\11\! 4919'.PJcadings\20091224. MSJ,

3

MarshalLArr. wpd
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CERTIFICATE OF SERVICE
I hereby certifY that I served a copy of the following described pleading or
document on the attorneys listed below by hand delivering, by mailing or by facsimile,
with the correct postage thereon, on this

~y of January, 2010.
AFFIDA VIT OF DENNIS MARSHALL

DOCUMENT SERVED:
ATTORNEYS SERVED:
Michael D. Gaffney
Nathan Olsen
BEARD, ST. CLAIR, GAFFNEY, P.A.
2105 Coronado Street
Idaho Falls, ID 83404-7495

(

) First Class Mail
(4 Hand Deiivery
( ) Facsimile
( ) Overnight Mail

~~
nne Caspers~n, Esq.

4
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STEEL FARMS, INC. ,

)
)
)
)

Plaintiff,
vs.

MINUTE ENTRY
Case No.
CV-08-7912

)

CROFT & REED, INC. ,
Defendants.
CROFT & REED, INC. ,
Counterclaimant,

)
)
)
)
)

)
)
)

)

vs.
STEEL FARMS, INC. ,
Counterdefendant.

)
)
)
)
)
)

On the 20th day of January, 2010, Plaintiff's motion to
amend complaint came before the Honorable Joel E. Tingey,
District Judge, in open court at Idaho Falls, Idaho.
Mr. Jack Fuller, Court Reporter, and Mrs. Marlene Southwick,
Deputy Court Clerk, were present.

The hearing was digitally

recorded.
Ms. Deanne Casperson appeared on behalf of the Plaintiff
Steel Farms,

Inc.

Mr. Michael Gaffney and Mr. Nathan Olsen appeared on behalf
of the Defendant Croft & Reed,

Inc.

Ms. Casperson presented Plaintiff Steel Farms' motion to
amend complaint.

Mr. Gaffney presented argument in opposition to

the motion.

Ms. Casperson presented rebuttal argument.

The Court will take the matter under advisement and issue a
decision as soon as possible.
Mr. Gaffney inquired in clarification.
A discussion was heard regarding the motions for summary
judgment.

The hearing on the cross-motions for summary judgment

was rescheduled for February 12, 2010 at 8:30 a.m.

Hearings

scheduled for February 3 and February 9 were vacated.
Court was thus adjourned.

CERTIFICATE OF SERVICE
I hereby certify that on the 6(0 day of January, 2010, I
caused a true and correct copy of the foregoing document to
be delivered to the following:
RONALD LONGMORE

Deputy Court Clerk
Charles A. Homer
DeAnne Casperson
PO Box 50130
Idaho Falls, ID 83405
Michael Gaffney
Nathan Olsen
2105 Coronado Street
Idaho Falls, ID 83404-7495
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
STEEL FARMS, INC.,
Case No. CV-2008-7912

Plaintiff,
v.

ORDER ON MOTION TO AMEND
CROFT & REED, INC.,
Defendant.

THIS MATTER comes before the Court upon Plaintiffs motion to amend the
complaint. Plaintiff seeks to amend the complaint to reflect that the subject lease was for
a five year (not a four year) period. Defendant opposes the motion on the grounds that
Plaintiffs references to a four year lease in the verified complaint constitute judicial
admissions.
The Comi agrees that statements in the verified complaint regarding the term of
the lease constitute judicial admissions. However, such admissions may be withdrawn
upon the filing of an amended pleading.
The same allegation was contained in appellants' amended complaint
which was verified by appellants' attorney and the foregoing underscored
portion was thereafter stricken upon motion of appellants. When a
pleading is amended or withdrawn, the superseded portion disappears
from the record as a judicial admission, but it nevertheless exists as an
utterance once seriously made by a party, and when admitted in evidence

ORDER ON MOTION TO AMEND - 1

e-'~ t)
'3
(..

may be properly considered by the court or jury as an item of evidence in
the case. Shurtliffv. Extension Ditch Co., 14 Idaho 416, 94 P. 574;
Anderson v. Hoops, 52 Idaho 757, 19 P.2d 908; C. 1. T. Corp. v. Elliott, 66
Idaho 384, 159 P.2d 891; Stout v. McNary, 75 Idaho 99, 267 P.2d 625.
Swanson

v.

State, 83 Idaho 126, 135,358 P.2d 387, 392 (1960).

The verified complaint in this matter refers to the attached lease.

The lease

contains express language to the effect it is a four year lease beginning on April 22, 2004.
However. the face of the lease contains a modification by interlineation whereby the end
date of the lease is modified from March 1, 2008 to March 1, 2009, suggesting the lease
was subsequently modified.
For purposes of this motion, the significant language is contained in the option to
purchase. The lease's option to purchase contains a fundamental ambiguity as to whether
the lease was for four years or for a period greater than four years. The option language
provides as follows:
To exercise the Option, the Tenant must give written notice thereof to the
Landlord subsequent to the maturity of this option on July 15, 2008 and
during the Term of this lease . ...
Lease,

~

19. 9 (emphasis added).

The ambiguity exists because if the lease was for four years, the option to
purchase could not be exercised during the term of the lease. There may very well be a
rational explanation for the language in the option clause but it is not at this time apparent
to the Court. As such, the Court finds that the issue of the initial duration of the lease
was put in issue by the filing of the complaint with the lease attached, notwithstanding
Plaintiffs alleged inadvertent references to a "four year lease".
Courts are granted broad discretion in allowing amendments to pleadings and
generally leave to amend should be "freely given". Rule 15(a), IRCP. In this matter, the

ORDER ON MOTION TO AMEND - 2

Court finds that in the interests of justice Plaintiff should be granted leave to amend.
Accordingly, Plaintiff's motion to amend is granted. Plaintiff's amended
complaint should be filed forthwith.
IT IS SO ORDERED.
Dated this 21)- day of January, 2010.

CERTIFICATE OF SERVICE
I hereby certify that on this ~D day of January, 2010, I did send a true and
correct copy of the foregoing document upon the parties listed below by mailing, with the
correct postage thereon; by causing the same to be placed in the respective courthouse
mailbox; or by causing the same to be hand-delivered.
Michael D. Gaffney
Nathan M. Olsen
BEARD, ST.CLAIR, GAFFNEY
2105 Coronado St.
Idaho Falls, ID 83405
DeAnne Casperson
Charles A. Homer
HOLDEN KIDWELL HAHN & CRAPO
P.O.Box 50130
Idaho Falls, ID 83405

RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho

Deputy Clerk
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